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U.S. Customs Service 


Treasury Decisions 


(T.D. 94-67) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved February 
3, 1994, to March 30, 1994, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract was 
forwarded or approved by, and the date on which it was approved. 


Dated: August 10, 1994. 
WILLIAM G. Rosorg 
(for John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Allied-Signal, Inc. 

Articles: Acetone; phenol; alpha-methyl styrene 

Merchandise: Cumene 

Factory: Philadelphia, PA 

Proposal signed: March 31, 1993 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Houston, March 23, 1994 


(B) Company: Allied-Signal, Inc. 

Articles: Ammonium sulfate; caprolactam; cyclohexanone 

Merchandise: Phenol; sulphur 

Factory: Hopewell, VA 

Proposal signed: March 31, 1993 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Houston, March 23, 1994 
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(C) Company: Amoco Chemical Co. 

Articles: Trimellitic anhydride (TMA) 

Merchandise: Pseudocumene 

Factory: Joliet, IL 

Proposal signed: December 15, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, March 23, 1994 


(D) Company: Baker Refractories 

Articles: Various refractory products for the steel and cement industries 
Merchandise: Various magnesias 

Factories: York, PA (2) 

Proposal signed: November 10, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Boston, February 4, 1994 
Revokes: T.D. 92-39-C (The J.E. Baker Co.) 


(E) Company: CPS Chemical Co., Inc. 

Articles: Ageflex FA-1; Ageflex FA-1 Q 80 MC; Ageflex FA-1 Q 75; 
Ageflex FA-1 Q 80 DMS 

Merchandise: Methyl acrylate (MAC); dimethyl aminoethanol (DME); 
dimethylaminoethy] acrylate 

Factories: Old Bridge, NJ; West Memphis, AR 

Proposal signed: February 22, 1993 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Houston, February 14, 1994 


(F) Company: Cookson Pigments 

Articles: Pigments, organic and inorganic 

Merchandise: 1-hydroxy-2-naphthoic acid; 3-hydroxy-2-naphthoic acid; 
6-amino-4-chloro-m-toluene sulfonic acid; acetoacet-o-anisidide 
(AAOA); antimony trioxide; meta-nitro-para-anisidine; 5-nitro- 
2-aminoanisole; diethylene glycol; meta-nitrol/2-hydroxy-3- 
naphthoic; acetic acid; ammonium chloride; dimethyl succinyl 
succinate; p-chloroaniline; 4-chloro-2-nitro-aniline; fatty esters; 
lead; 3-hydroxy-2-naphtho-o-phenitidine; acetoacet-ortho-chlo- 
roanilide; barium chloride di-hydrate; sodium acid fluoride; barium 
sulfate; 1-aminobenzene-4-carboxylic acid; 5-nitro-o-anisidine; 
1-naphthylamine-7-sulfonic acid; 3-nitro-4-amino toluene; 1,8 
naphthalic anhydride; copper phthalocyanine; copper phthalo- 
cyanine, mono-chlor; copper phthalocyanine, semi-chlor; copper 
phthalocyanine 95%; tetrachlor blue crude; acetoacet-P-anisidine; 
acetoacet-O-toluidide 

Factory: Newark, NJ 

Proposal signed: November 26, 1993 

Basis of claim: Used in, less valuable waste 

Contract forwrded to RC of Customs: New York, March 4, 1994 
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(G) Company: E. I. duPont de Nemours & Co. 

Articles: Dimethyl terephthalate (DMT); terephthalic acid (TPA or 
PGTPA); “DACRON” polyester fiber in various forms; 
“CRYSTAR” polyester terephthalic resin 

Merchandise: Paraxylene; ethylene glycol; terephthalic acid; polymer 
grade terephthalic acid (PGTPA) 

Factories: Old Hickory, TN; Wilmington & Kingston, NC; Charleston, 
SC 

Proposal signed: September 28, 1993 

Basis of claim: Appearing in 

Contract forwarded to RCs of Customs: New York & Boston, February 
23, 1994 


(H) Company: Elf Atochem North America, Inc. 

Articles: Nylon 11-pellet & powder (RILSAN ®); nylon 12-pellet & 
powder (RILSAN ®); nylon 11-colored/pigmented (RILSAN ®); 
nylon 6/6-6 copolymers (EM 067 HSP); copolyamides (Platamid ®); 
polyether block amides (PEBAX ®); monofilaments (Plataril ®) 

Merchandise: 11 amino undecanoic acid (monomer 11); lauryl lactam, 
normal and hydrogenated (monomer 12); nylon (powder or 
granular form (BMFO, BMNO)); butyl benzene sulfonamide 
(BBSA plasticizer); BMN black concentrates (NM 15 nylon 11 black 
concentrate); polytetramethylene glycol (PTMG); polytetra- 
hydrofuran (PTHF); caprolactam; AH salt (nylon 6/6 salt); irganox 
(irganox 1010) 

Factory: Birdsboro, PA 

Proposal signed: July 23, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, March 9, 1994 

Revokes: T.D. 91-49-A to cover name change from Atochem North 
America, Inc. 


(I) Company: The Geon Co. 

Articles: Polyvinyl chloride (PVC) compounds 

Merchandise: Titanium dioxide 

Factories: Avon Lake, OH; Louisville, KY; Henry, IL; Pedricktown, NJ; 
Long Beach, CA; Plaquemine, LA; Terre Haute, IN; Deer Park & 
LaPorte, TX 

Proposal signed: January 7, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, March 28, 1994 
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(J) Company: The Goodyear Tire & Rubber Co. 

Articles: Tires; aramid cord fabric 

Merchandise: Aramid filament yarn 

Factories: Decatur, AL; Cartersville, GA 

Proposal signed: September 21, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, February 22, 1994 


(K) Company: Guardian Industries Corp. 

Articles: Automobile windshields 

Merchandise: S-Lec film (polyvinyl butyral sheet) 

Factories: Upper Sandusky, OH; Auburn & Ligonier, IN 

Proposal signed: February 1, 1994 

Basis of claim: Used in, less valuable waste 

Contract forwarded to RC of Customs: Chicago, February 22, 1994 


(L) Company: Hercules Inc. 

Articles: Synthetic resins: KYMENE (wet strength), HERCON 
(emulsion size), HI-PHASE (cationic dispersed size) 

Merchandise: Epichlorohydrin 

Factories: Hattiesburg, MS; Savannah, GA; Portland, OR; Milwaukee, 
WI; Chicopee, MA; Kalamazoo, MI 

Proposal signed: December 7, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Boston, March 23, 1994 


(M) Company: Mobil Oil Corp., Mobil Chemical Co. Div. 

Articles: Polyethylene 

Merchandise: Ethylene 

Factory: Beaumont, TX 

Proposal signed: October 1, 1993 

Basis of claim: Used in 

Contract forwarded to RCs of Customs: Houston & New York, March 28, 
1994 


(N) Company: Monsanto Co. 

Articles: Fortress granular herbicide 

Merchandise: Avadex BW technical; trifluralin technical 
Factory: Muscatine, IA 

Proposal signed: February 17, 1994 

Basis of claim: Appearing in 

Contract forwarded to PC of Customs: Chicago, March 30, 1994 
Revokes: T.D. 89-19-I 
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(O) Company: PMC Specialties Group 

Articles: Benzotriazole (COBRATEC®) 

Merchandise: Ortho-nitroaniline (ONA) 

Factory: Cincinnati, OH 

Proposal signed: December 20, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, February 28, 1994 


(P) Company: R-M Industries, Inc. 

Articles: Refined sulfanilic acid 

Merchandise: Sodium sulfanilate 

Factory: Fort Mill, SC 

Proposal signed: October 26, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, February 3, 1994 


(Q) Company: Rhone-Poulenc Inc. 

Articles: Larvin technical and formulations thereof 

Merchandise: Acetaldoxime (AAO), wet and dry 

Factories: Institute, WV; St. Louis, MO 

Proposal signed: January 10, 1994 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, February 8, 1994 

Revokes: T.D. 92-88-U to cover name change from Rhone-Poulenc 
AG Co. 


(R) Company: Rotuba Extruders Inc. 

Articles: Cellulose acetate plastic pellets in various formulations 
Merchandise: Diethyl phthalate (DEP) (Bisoflex and Kodaflex) 
Factory: Linden, NJ 

Proposal signed: November 10, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, March 2, 1994 


(S) Company: SB Pharmco Puerto Rico Inc. 

Articles: Paxil, an anti-depressant 

Merchandise: Paroxetine hydrochloride 

Factories: Cidra, PR 

Proposal signed: November 16, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York & Miami, March 2, 
1994 
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(T) Company: SB Pharmco Puerto Rico Inc. 

Articles: Relafen, a non-steroidal anti-inflammatory 

Merchandise: Nabumetone 

Factory: Cidra, PA 

Proposal signed: November 16, 1993 

Basis of claim: Used in 

Contract forwarded to RCs of Customs: New York & Miami: March 2, 
1994 


(U) Company: Security Dynamics Technologies, Inc. 

Articles: Programmed security identification cards 
Merchandise: Unprogrammed security identification cards 
Factory: Cambridge, MA 

Proposal signed: August 18, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, February 3, 1994 


(V) Company: Stepan Co. 

Articles: Sulfonic acids: AS-304 and AS-584 a/k/a Petrostep H-62 and 
Petrostep H-66 

Merchandise: AL-304 (alkylbenzene or alkylate); AL-150 (alkylbenzene 
or alkylate a/k/a A-300) 

Factory: Elwood, IL 

Proposal signed: July 20, 1992 

Basis of claim: Used in 

Contract forwarded to RCs of Customs: New Orleans & Houston, 
February 25, 1994 


(W) Company: Teledyne Industries, Inc., Teledyne Allvac/Vasco Div. 

Articles: Titanium alloy mill products (ingot, billet, bar, sheet, strip, rod, 
wire) 

Merchandise: Titanium sponge 

Factory: Monroe, NC 

Proposal signed: December 1, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, February 4, 1994 


(X) Company: Uniroyal Chemical Co., Inc. 

Articles: Fungicides (Terraclor 75WP and Terraclor Super X) 

Merchandise: Pentachloronitrobenzene (Terraclor Technical) 

Factories: At its agents operating under T.D. 55027(2) and/or T.D. 
55207(1) 

Proposal signed: August 6, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, February 4, 1994 
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(Y) Company: Zeneca Inc. 

Articles: Eradicane 6.7E and 8E; Eradicane Extra; Eptam 7E & 8E 

Merchandise: Eptam technical (S-ethyl dipropylthiocarbamate) 

Factories: Bucks, AL; North Little Rock, AK; St. Gabriel, LA; Omaha, 
NE 

Proposal signed: November 22, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, March 23, 1994 


(Z) Company: Zeneca Inc. 

Articles: ICIA-2957 (thiocarbamate herbicide) 

Merchandise: N-ethyl-N-(1,2, dimethylpropyl) amine (EDMPA) 
Factory: Cold Creek, AL 

Proposal signed: November 22, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, March 23, 1994 


19 CFR Part 101 
(T.D. 94-68) 
REALIGNMENT OF TAMPA AND MIAMI DISTRICTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations govern- 
ing the Customs field organization by changing the boundaries of the 
Tampa District and the Miami District, which lie in the Southeast 
Region. The boundaries of these two districts are being altered to reflect 
the established judicial districts within the state. This is being accom- 
plished by transferring the counties of Collier and Hendry to the Tampa 
Customs District from the Miami Customs District. The realignment 
will allow a more efficient use of Customs employees and facilitate 
operations for many of the users of Customs services. 


EFFECTIVE DATE: September 15, 1994. 


FOR FURTHER INFORMATION CONTACT: Brad Lund, Office of 
Inspection and Control (202) 927-0192. 
SUPPLEMENTA3Y INFORMATION: 

BACKGROUND 


As part of its continuing effort to utilize its personnel, facilities and 
resources more efficiently, and to provide better service to the public, 
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importers and carriers, Customs is realigning the boundaries of its 
Tampa and Miami Districts. The realignment gives jurisdiction over all 
cities and counties along the West coast of Florida to the Tampa District. 
This is being accomplished by removing the counties of Collier and 
Hendry from the Miami District and adding them to the Tampa District. 

The realignment will permit personnel from the Tampa District to 
serve the areas of Collier and Hendry counties which are currently 
under the jurisdiction of the Miami District. Currently, aircraft inspec- 
tion clearances from Naples, which is in Collier County, must be coordi- 
nated by personnel from the Miami District which is headquartered 
approximately 120 miles away while personnel from the Tampa District 
are stationed at the Southwest Regional Airport in Fort Myers, only 20 
miles distant. 

An additional reason supporting the change is that the new District 
boundaries will also conform to the current jurisdictional boundaries of 
the Customs Office of Enforcement. The enforcement boundaries were 
realigned in 1989 so that they would coincide with the jurisdictional 
boundaries of the U.S. Attorney’s office and provide for a uniformity of 
treatment for all liquidated damage, penalty and seizure cases insti- 
tuted in the state. After this change, all Customs transactions can be 
handled within the same District offices. 

Support for this realignment has been voiced by several elements of 
the regional importing community who anticipate improved service 
from a local headquarters. 

It is not anticipated that this amendment will have any impact on the 
staffing level in either District. 


BOUNDARIES OF TAMPA 


The new boundaries of the Tampa, Florida, District are as follows: 

The North shore of the St. Marys River and the city of St. Marys Ga., 
and all the State of Florida except the counties of Indian River, St. Lucie, 
Martin, Okeechobee, Palm Beach, Broward, Monroe, Dade. 


BouNDARIES OF MIAMI 


The new boundaries of the Miami, Florida, District are as follows: 
The counties of Indian River, St. Lucie, Martin, Okeechobee, Palm 
Beach, Broward, Monroe, and Dade. 


COMMENTS 


Customs published a Notice of Proposed Rulemaking in the Federal 
Register on March 18, 1994 (59 FR 12879) which invited the public to 
comment on the above described realignment of the Tampa and Miami 
District boundaries. No comments were received in response to this 
invitation. Accordingly, the amendment is being published in final as it 
was proposed. 
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REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs establishes the boundaries of the various districts through- 
out the United States to enable it to best perform its mission and to serve 
the public as efficiently as possible. Although this document is being 
issued after notice for public comment, it is not subject to the notice and 
public procedure requirements of 5 U.S.C. 553 because it relates to 
agency management and organization. Accordingly, this document is 
not subject to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seqg.). Because this document relates to agency organization and 
management, it is not subject to E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organizations and 
functions (Government agencies). 


AMENDMENT TO THE REGULATIONS 


PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624. 

2. Section 101.3(b) is amended by removing the words “Hendry,” and 
“Collier,” from the list in the Column headed “Area” opposite the entry 
for Miami, Fla. in the Southeast Region and also from the listing in the 
“Area” column opposite the entry for Tampa, Fla. in the Southeast 
Region. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 4, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 16, 1994 (59 FR 41973)] 








U.S. Customs Service 


General Notices 


ELIGIBILITY OF CERTAIN JEWELRY UNDER GENERAL NOTE 
3(a)(iv) HARMONIZED TARIFF SCHEDULE OF THE UNITED 
STATES (HTSUS) 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Change of practice; discussion of comments. 


SUMMARY: This document changes the practice regarding the eligibil- 
ity of certain jewelry from the United States Virgin Islands for duty-free 
treatment. Customs previously has ruled that attaching United States- 
origin metal spring clips to otherwise finished earrings substantially 
transforms those articles into “products of” the Virgin Islands. Under 
the change set forth herein, the addition of fasteners, closures, clasps, 
etc., to otherwise finished articles of jewelry would not effect a substan- 
tial transformation of that jewelry into “products of” a United States 
insular possession. 


EFFECTIVE DATE: August 18, 1994. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification Branch, Office of Regulations and Rulings (202) 
482-6980. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

In Headquarters Ruling Letter (HRL) 094018 dated January 17, 
1963, individually strung or linked glass and plastic beads, in varying 
lengths, were imported into the United States Virgin Islands from sev- 
eral foreign countries. Metal findings consisting of clasps and hooks 
were attached to the strung beads, resulting in necklaces and bracelets. 

Additionally, glass and plastic beads strung and fastened to metal 
screens and back findings to form earrings were imported into the 
United States Virgin Islands from foreign countries. Metal clips were 
imported from the United States. 

Customs held that attaching United States clasps to the foreign 
strung length of beads by inserting hooks into eyes in the metal findings 
and bending the hooks closed, thereby forming necklaces and bracelets, 
and fastening United States metal spring clips to foreign earrings sub- 
stantially transformed those imported articles into “products of” the 
United States Virgin Islands within the meaning of section 301, Tariff 
Act of 1930, as amended (19 U.S.C. 1301a) (repealed effective August 31, 
1963). 
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Under the provisions of 19 U.S.C. 1301a, all articles imported from an 
insular possession of the United States, except Puerto Rico, were duti- 
able at the same rate as were importations from foreign countries, 
except that those which (1) were of native growth, or (2) were manufac- 
tured or produced in such possession and did not contain foreign materi- 
als to the value of more than 50 per centum of their appraised value in 
the United States, and came into the United States directly from the 
insular possession, or (3) were articles previously imported into the 
United States with payment of all applicable duties and taxes which 
were shipped from the United States without remission, refund, draw- 
back of such duties and taxes, directly to the possession from which they 
were being returned by direct shipment, were entitled to free entry. 

General Note 3(a)(iv), Harmonized Tariff Schedule of the United 
States (HTSUS) (formerly General Headnote 3(a), Tariff Schedules of 
the United States), which replaced 19 U.S.C. 1301(a), provides for the 
duty-free treatment of goods imported from a United States insular pos- 
session if they: (1) are the growth or “product of” the possession; 
(2) meet certain value-content requirements; and (3) come directly to 
the customs territory of the United States from the possession. 

To comply with the requirements of General Note 3(a)(iv), an 
imported article first must qualify as a “product of” a United States 
insular possession. See Yuri-Fashions v. United States, 632 F. Supp. 41, 
46 (CIT 1986); T.D. 90-17 dated February 23, 1990. Where materials are 
imported into the insular possession, they must be substantially trans- 
formed into a product of that insular possession for the product to 
receive duty-free treatment under General Note 3(a)(iv), HTSUS. 

A substantial transformation occurs when a material is used “in the 
manufacture of a new article having a new name, character, and use 
* * * ” See United States v. Gibson-Thomsen Co., Inc., 27 CCPA 267, 273 
(1940). 

It is Customs position that adding a closure, clasp, or fastener to 
otherwise completed articles of jewelry (i.e., bracelet, necklace, earring) 
does not change the essence of the jewelry which is dedicated to use as 
such and has the fundamental character of such jewelry. This position is 
consistent with Customs rulings issued under the Generalized System 
of Preferences (GSP) and Country of Origin Marking statutes, 19 U.S.C. 
2461-2465 and 19 U.S.C. 1304, respectively, which utilize the substan- 
tial transformation test, for determining whether an article is the 
“product of” a country for purposes of those statutes. See HRL 556624 
dated July 31, 1992 (adding clasps and spring rings to chains is a simple 
combining operation for which duty-free treatment under the GSP is 
not allowed); HRL 734350 dated April 9, 1992 (soldering a bar-pin clasp 
to a completed brooch is not a substantial transformation; soldering a 
metal clip to completed barrettes is not a substantial transformation; 
gluing stainless steel posts to completed earrings is not a substantial 
transformation). 
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The proposed position with respect to the ineligibility of the described 
jewelry for duty-free treatment under General Note 3(a)(iv), HTSUS, is 
in conflict with HRL 094018 dated January 17, 1963. Therefore, Cus- 
toms proposed in a document published in the Federal Register (58 FR 
36512), on July 7, 1993, that the addition of fasteners, closures, clasps, 
etc., to otherwise finished articles of jewelry would not effect a substan- 
tial transformation of that jewelry into “products of” a United States 
insular possession. 


DISCUSSION OF COMMENTS 


Two comments were received in response to the published proposal. 
Both comments were in opposition to the proposed change of practice. 

The first commenter, a jewelry company in the Virgin Islands, states 
that due to the depressed economy and competition from low wage pro- 
ducers in Czechoslovakia, the added cost (i.e., Customs duties) to its U.S. 
customers may cause the company to lose its competitive position in the 
U.S. market and force it to shut down operations in the Virgin Islands. 
This commenter also states that such a development would seriously 
impair its ability to liquidate certain loans granted or guaranteed by the 
Small Business Administration (SBA). 

The second commenter, representing the Government of the Virgin 
Islands, states that the failure of the first commenter’s business would 
result in loss of employment to 20-30 workers. Further, this commenter 
believes that the proposal would impede its efforts to attract other jew- 
elry producers to the Virgin Islands. The commenter is also of the opin- 
ion that the SBA loans made to the first commenter was based on the 
company’s financial condition at the time, and that as matter of public 
policy, a Customs Service ruling should not be the cause of a default by 
the company on its obligations to the SBA. If the proposed change in 
position is made, the commenter urges that the jewelry company 
be “grandfathered” so that the change would not be applicable to the 
company. 

The comments received do not touch upon the legal basis for the pro- 
posed change in practice, and any unfavorable economic consequences 
are beyond the scope of this document. 


CONCLUSION 


After careful consideration of the comments received and further 
review of this matter, it has been determined that the change in practice 
as proposed should be adopted. 

SAMUEL H. Banks, 
Acting Commissioner of Customs. 


Approved: August 1, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 18, 1994 (59 FR 42640)] 
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DEPARTMENT OF THE T'REASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 15, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


PROPOSE MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A WALKIE-TALKIE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff clas- 
sification of a walkie-talkie. 


DATE: Comments must be received on or before September 30, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW. (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., NW., Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Food and 
Chemicals Classification Branch, Office of Regulations and Rulings 
(202) 462-7020. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 


amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
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103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the classifica- 
tion of a walkie-talkie. 

In Cleveland District Ruling Letter (DD) 885222, issued May 12, 
1993, five separate articles were classified. One of the products, identi- 
fied as a toy walkie-talkie, was classified in subheading 8525.20.20, Har- 
monized Tariff Schedule of the United States (HTSUS), which provides 
for “Transmission apparatus for radiotelephony * * *: Transmission 
apparatus incorporating reception apparatus: Transceivers: Low- 
power radiotelephonic transceivers operating on frequencies from 
49.82 to 49.90 MHz.” The ruling letter is set forth in Attachment A to 
this document. 

Upon further review of the ruling, this office is of the opinion that the 
article—which is described as a 49.86 MHz, battery-powered, child’s 
walkie-talkie, allowing children to talk to each other while they play— 
does not function beyond the limited uses contemplated for toys. There- 
fore, the product is not classifiable as a walkie-talkie within subheading 
8525.20.20, HTSUS. 

Customs intends to modify this ruling to reflect proper classification 
of the merchandise in subheading 9503.90.60, HTSUS, which provides 
for “Other toys * * * and accessories thereof: Other: Other: Other toys 
(except models), not having a spring mechanism.” 

Before taking this action, consideration will be given to any written 


comments timely received. The proposed ruling modifying DD 885222 is 
set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: August 15, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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Mr. WARREN E. Coc 
AMWAY CORPORATION 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Cleveland, OH, May 12, 1993. 
Category: Classification 
Tariff No. 8587.19.0030, 8827.11.1100, 
8627.31.4000, 8527.32.0010, and 8625.20.2000 


7575 E. Fulton Road—Dept. 52-2A 


Ada, Michigan 48355 


Re: The tariff classification of FM radio, AM/FM stereo radio with dual cassette recorder/ 
player combinations, AM/FM clock radio, and toy walkie-talkie. 


DEAR MR. CoE: 


DATE OF INQUIRY: 
ON BEHALF OF: 


DESCRIPTION OF 
MERCHANDISE: 


HTS PROVISION: 


HTS SUBHEADING: 


RATE OF DUTY: 


April 19, 1993 
Amway Corporation 


1. SKU No. Z8027 Soundesign PS210 FM radio receiver 
for children, DC power (China). 

2. SKU No. Z6544 York PS-8 AM/FM stereo receiver, 
cassette player, digital alarm clock, and DC power 
(Hong Kong). 

3. SKU No. Z8540 Soundesign 3833 AM/FM clock radio/ 
cassette player, AC power (China). 

4. SKU No. Z8541 Emerson AK2722 AM/FM clock 
radio, AC power (China). 

5. SKU No. Z9581 Soundesign PS-180 Toy walkie-talkie 
49.88 MHz, DC power (China). 


Items 1 and 2—reception apparatus for radiotelephony, 
radiotelegraphy or radiobroadcasting * * * radio broad- 
casting receiver capable of operating without an 
external source of power * * *. 

Item 3 and 4—Reception apparatus for radiotelephony, 
radiotelegraphy, or radiobraodcasting * * * other * * *. 
Item 5—transmission apparatus incorporating reception 

apparatus * * *. 


Item 1—8527.19.0030 
Item 2—8527.11.1100 
Item 3—8527.31.4000 
Item 4—8527.32.0010 
Item 5—8525.20.2000 


Item 1—6% 

Item 2 and 3—3.7% 
Item 4—6% 

Item 5—2.4% 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have already been filed, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

JOHN F. NELSON, 
District Director. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:F 956534 GGD 
Category: Classification 
Tariff No. 9503.90.60 
Mr. WARREN E. COE 
Amway CORPORATION 
7575 Fulton Street, East 
Ada, Michigan 49355-0001 


Re: Modification of Cleveland District Ruling Letter (DD) 885222; Toy Walkie-Talkie; 
Not Transmission Apparatus Incorporating Reception Apparatus. 


DEAR MR. CoE: 

In DD 885222, issued May 12, 1993, five separate articles were classified. One of the 
products, identified as a toy walkie-talkie, was classified in subheading 8525.20.20, Har- 
monized Tariff Schedule of the United States (HTSUS), which provides for “Transmission 
apparatus for radiotelephony * * *: Transmission apparatus incorporating reception 
apparatus: Transceivers: Low-power radiotelephonic transceivers operating on frequen- 
cies from 49.82 to 49.90 MHz.” We have reviewed that ruling and, with respect to the toy 
walkie-talkie, have found it to be partially in error. The correct classification is as follows. 


Facts: 


The article at issue, identified by SKU No. Z9581, and by Vendor No. SOUNDESIGN 
PS-180, is described as a 49.86 MHz, battery-powered, child’s walkie-talkie, that allows 
children to talk to each other while they play. 


Issue: 


Whether the article is properly classified as a transmission/reception apparatus in sub- 
heading 8525.20.20, HTSUS, or as an other toy not having a spring mechanism in sub- 
heading 9503.90.60, HTSUS. 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings 
of the tariff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRIs may then be applied. The Explanatory 
Notes (ENs) to the Harmonized Commodity Description and Coding System, which repre- 
sent the official interpretation of the tariff at the international level, facilitate Classifica- 
tion under the HTSUS by offering guidance in understanding the scope of the headings 
and GRIs. 

Heading 8525, HTSUS, provides for, among other items, transmission apparatus for 
radiotelephony, whether or not incorporating reception apparatus. Heading 8525 falls 
within Section XVI, HTSUS. Note 1(p) to Section XVI, states that the section does not 
cover articles of chapter 95. Thus, if the walkie-talkie is described in both Section XVI and 
Chapter 95, it is classified in Chapter 95. 

Heading 9503, HTSUS, applies to “other toys,” i.e., all toys not specifically provided for 
in the other headings of chapter 95. Although the term “toy” is not defined in the tariff, the 
EN to chapter 95 indicates that a toy is an article designed for the amusement of children 
or adults. The ENs to heading 9503 indicate that certain toys (e.g., electric irons, sewing 
machines, musical instruments, etc.) may be capable of a limited “use,” but they are gen- 
erally distinguishable by their size and limited capacity from real sewing machines, etc. 

Mindful of the walkie-talkie’s low value, limited range and durability relative to a real 
walkie-talkie, we find that the article is designed principally for amusement, and is prop- 
erly classified as a toy in subheading 9502.90.60, HTSUS. 
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Holding: 

The toy walkie-talkie, identified by SKU No. Z9551, and by Vendor No. SOUNDESIGN 
PS-180, is classified in subheading 9503.90.60, HTSUS, the provision for “Other toys * * * 
and accessories thereof: Other: Other: Other toys (except models), not having a spring 
mechanism.” The applicable duty rate is 6.8 percent ad valorem. 

DD 885222, dated May 12, 1993, is hereby modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO VALUE OF FOREIGN PROCESSING UNDER 
SUBHEADING 9802.00.60 


ACTION: Notice of proposed modification of ruling letter concerning 
the value or foreign processing of aluminum ingots for purposes of the 
partial duty exemption under subheading 9802.00.60, Harmonized Tar- 
iff schedule of the United States (HTSUS); solicitation of comments. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1025(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
interested parties that Customs intends to modify a past ruling pertain- 
ing to the value of foreign processing of aluminum ingots for purposes of 
the partial duty exemption under subheading 9802.00.60, HTSUS. 
Comments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before September 30, 1994. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Special Classifi- 
cation Branch, 1301 Constitution Avenue, N.W,, (Franklin Court), 
Washington, D.C. 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th St., NW, Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification Branch, (202-452-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Titie VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-82, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the value of 
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foreign processing for purposes of the partial duty exemption under sub- 
heading 9802.00.60, HTSUS. 

In Headquarters Ruling letter (HRL) 557574 dated February 15, 
1994, Customs held in part that for purposes of the partial duty exemp- 
tion under subheading 9802.00.60, HTSUS, the value of foreign proces- 
sing shall include, in addition to the direct processing charges, the 
general expenses and profit attributable to such processing. We stated 
in that case that the seller’s general expenses and profit were includible 
as part of the value of the foreign processing. However, under the facts in 
HRL 557574, the foreign seller and the foreign processor were two dif- 
ferent entities. While Customs considers the general expenses and 
profit of the foreign processor to be properly includible as part of the 
value of the foreign processing, the general expenses and profit of a 
seller who does not perform the processing are costs unrelated to such 
operations. Therefore, such costs are not includible as part of the value 
of the foreign processing for purposes of determining the amount sub- 
ject to duty under subheading 9802.00.60, HTSUS. Accordingly, Cus- 
toms erred in stating, under the facts in HRL 557574, that the seller’s 
general expenses and profit must be included in determining the value 
of the partial duty exemption under subheading 9802.00.60, HTSUS. A 
copy of HRL, 557574 is set forth in Attachment A to this document. 

Under the circumstances, Customs intends to modify that part of 
HRL, 557574 pertaining to the general expenses and profit of the seller. 
In this regard, Customs does not intend to change its position as it 
applies to the general expenses and profit of the actual processor of the 
merchandise, which are attributable to the foreign processing and 
includible as part of the value subject to duty under subheading 
9802.00.60, HTSUS. The modification is applicable only in cases where 
the seller of the merchandise is not the foreign processor, and its general 
expenses and profit are unrelated to the processing performed abroad. 
Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying HRL 557574 
is set forth in Attachments to this document. 


Dated: August 11, 1994. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., February 15, 1994. 
CLA-2 CO:R:C:S 557574 BLS 
Category: Classification 
Tariff No. 9802.00.60 and 7606.12.3055 
Mr. MaTTHEW CHANG 
ITOCHU INTERNATIONAL INC. 
335 Madison Avenue 
New York, New York 10017 


Re: Value of foreign processing of aluminum ingots for purposes of determining partial 
duty exemption under subheading 9802.00.60, HTSUS. 


DEAR Mk. CHANG: 

This is in reference to your letter dated September 10, 1993, requesting a ruling regard- 
ing the proper value of foreign processing to be used for purposes of determining the par- 
tial duty exemption under subheading 9802.00.60, Harmonized Tariff Schedule of the 
United States (HTSUS). 


Facts: 

ITOCHU International Inc. (“International”) will purchase aluminum ingots of U.S.- 
origin. These ingots will then be sold to ITOCHU Corporation (“ITOCHU”), parent of 
International, which will then export then to Japan. The Ingots will be processed in Japan 
by a third party, Furukawa Electric Co., Ltd., by melting and then rolling the molten alu- 
minum to form sheet in cords. ITOCHU will retain title to the product during the proces- 
sing. The resultant material will then be packaged for export and sold to International, 
which will act as importer of record. 

The material will be further processed in the U.S. by American National Can Corpora- 
tion (“ANC”). ANC coats the sheet aluminum with a chemical process, then presses this 
“lidstock” into aluminum can lids. The pressing operation simultaneously cuts the mate- 
rial to the proper size, makes the indentation where the can opening will be, and attaches 
the “flip-top” ring, or opener. The lids are then combined with can body stock in a separate 
operation, producing completed aluminum beverage cans. ARC’s main customer is 
Anheuser-Busch. 

ITOCHU will present International with an invoice for entry purposes which will sepa- 
rately state the following amounts; 

(A) Direct processing charges 

(B) Inland transportation of ingots in Japan 

(C) Ocean freight of aluminum sheet exported to U.S. 
(D) Aluminum ingot cost 

(E) Marine insurance for aluminum sheet 

(F) ITOCHU Corp. commission 

Item (D) will be the sane amount as that charged by international when the ingots were 
sold for export from the U.S. Item (D) will also include the ocean freight and insurance for 
the ingots sold to Japan (sales price is CIF, Yokohoma). 

You state that Item (F), while listed as a “commission”, is in actuality ITOCHU’s profit 
and overhead, its mark-up for taking title and risk, and for overseeing processing in 
Japan. 

It is your opinion that Items (B), (C), (D), (E) and (F) above, are non-dutiable charges, 
and that only the direct processing cost, Item (A), is a dutiable charge. However, you state 
that you were advised by customs personnel at one port that Item (F) should also be 
included as part of dutiable value. In a telephonic communication with your office, we 
were advised that you believe the returned product qualifies for the partial duty exemp- 
tion under subheading 9802.00.60, HTSUS, and the only issue which you ask us to address 
is the value of the foreign processing, for purposes of determining the extent of the 
exemption. 


Issue: 


Whether the value of the processing performed abroad, in addition to the direct costs of 
processing, includes Items (B) through (F), above, for purposes of determining the partial 
duty exemption under subheading 902.00.60, HTSUS. 
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Law and Analysis: 
Subheading 9802.00.60, HTSUS, provides a partial duty exemption for: 
[{a]ny article of metal (as defined in U.S. note 3(d) of this subchapter) manufactured in 
the United States or subjected to a process of manufacture in the United States, if 
exported for further processing, and if the exported article as processed outside the 
United States, or the article which results from the processing outside the United 
States, is returned to the United States for further processing. 


This tariff provision imposes a dual “further processing” requirement on eligible articles 
of metal—one foreign, and when returned, one domestic. Metal articles satisfying these 
statutory requirements may be classified under subheading 9802.00.60, HTSUS, with 
duty payable only on the value of such processing performed outside the U.S., provided 
there is compliance with the documentary requirements of section 10.9, Customs regula- 
tions (19 CFR 10.9). 

U.S. Note 3(a) to Subchapter II, Chapter 98, HTSUS (“Note 3(a)”), applicable to sub- 
headings 9802.00.40 through 9802.00.60, HTSUS, provides in pertinent part that— 

(a) The value of repairs, alterations, processing or other change in condition outside the 
United States shall be: 

(i) The cost to the importer of such change; or 

(ii) Ifno charge is made, the value of such change, as set out in the invoice and entry 
papers: except that, ifthe appraiser concludes that the amount so set out does not rep- 
resent a reasonable cost or value, then the value of the change shall be determined in 
accordance with section 402 of the Tariff Act of 1930, as amended. 

Section 10.9(j), Customs Regulations (19 CFR 10.9(j)), provides in part, that in connec- 
tion with the basis for assessment of duty under subheading 9802.00.60, HTSUS, the cost 
or fair market value of the foreign processing shall be limited to the cost or value of the 
processing actually performed abroad (including all domestic and foreign articles used in 
the processing, but does not include the exported U.S. metal article) and shall not include 
any of the expenses incurred in the U.S., whether by way of engineering costs, preparation 
of plans or specifications, and the furnishing of tools or equipment for doing the proces- 
sing abroad, or otherwise. 

In C.S.D. 82-150 (Headquarters Ruling Letter (HRL) 542866), dated July 30, 1982, we 
held that in connection with articles sent abroad for repairs or alterations, costs incurred 
to transport the articles from the U.S. to a foreign facility were not dutiable under TSUS 
Item 806.20 (predecessor to subheading 9802.00.50, HTSUS) because the expenses were 
incurred in the U.S. Further, in HRL 544015, dated March 20, 1989, we found that charges 
incurred in connection with the transportation of the article from the foreign facility to 
the U.S. (packing, loading, insurance and express carriage), were also not includible under 
TSUS item 806.20, since they were incurred after the foreign repair or processing opera- 
tion. We pointed out that the value of the repair or alteration was limited to the “cost or 
value of the repairs or alterations actually performed abroad.” (See 19 CFR 10.5(1).) In 
this regard, we note that the analysis set forth in these rulings is equally applicable “to the 
cost or value of the processing actually performed abroad” for purposes of subheading 
9802.00.60, HTSUS. See 19 CFR 10.9(j), supra. 

Accordingly, we find that the costs incurred to transport the ingots to be processed to the 
foreign facility, which includes inland transportation in Japan (Item (B)), are not consid- 
ered part of the cost or value of the processing actually performed abroad, and are not part 
of dutiable value. The costs for ocean freight of the aluminum sheet (Item (C)), and marine 
insurance for such transport (Item (K)), are costs incurred following the foreign proces- 
sing in connection with the transportation of the article from the foreign facility to the 
US. Therefore, these charges as well are not considered to be part of the cost or value of 
the processing for purposes of Note 3(a). Furthermore, the cost (or value) of the U.S.-ori- 
gin aluminum ingots is not part of the cost or value of the processing actually performed 
abroad, and, therefore, is also not includible as part of dutiable value. 

The next issue which we must address is the dutiability of Item (F), the so-called 
ITOCHU “commission”, which you advise is actually ITOCHU’s general expenses and 
profit. In United States v. Douglas Aircraft Co., 510 F2d 1397 (1974), 62 CCPA 53, the 
appellate court overturned the Customs Court and held that the cost of certain Canadian 
tooling was properly includible in the value of foreign processing for purposes of TSUS 
item 806.30 (predecessor to subheading 9802.00.60, HTSUS), although such value was 
not included in the price charged by the foreign processor. In the course of its opinion, the 
court pointed out that the term “cost” or “reasonable cost” as set forth in the statute 
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should be interpreted according to sound business accounting practice. Thus, the court 
said that the cost of processing would include both direct and indirect costs, which 
includes factory overhead. 

In addition, the court noted that in accordance with the exception provided under Head- 
note 2, Subpart B, Part 1, Schedule 8, (predecessor to “Note 3(a)”), the appraising officer 
had the discretion (to be exercised in a reasonable manner) to disregard the amount set 
out on the invoice and entry papers if it did not represent a reasonable cost or value, and 
determine the value of the processing under the appraisement statute. 

Accordingly, under the authority of Douglas, factory overhead is clearly includible as 
part of the cost of processing. We also find that under the Douglas rationale, profit would 
be considered a cost of processing, as a normal mark-up is in accordance with “sound busi- 
ness practice”. As the court pointed out with regard to tooling, the appraising officer could 
reasonably conclude that without this element of value, the amount set out in the invoice 
and entry papers wouid not represent a reasonable cost or value. Similarly, based on the 
court’s reasoning, we find that the amount set out in the invoice and entry papers must 
include a normal markup in order to be considered a reasonable cost or value for purposes 
of Kate 3(a). Therefore, Item (F) (general expenses and profit) is includible as part of the 
cost of processing. 


Holding: 

For purposes of determining the amount of the partial duty exemption under subhead- 
ing 9802.00.60, HTSUS, the value of foreign processing subject to duty shall include direct 
processing charges (Item (A)), and general expenses and profit attributable to the foreign 
processing (Item (F)). However, the value of the foreign processing shall not include the 
cost of the U.S.-origin aluminum ingots exported to Japan (Item (D)), costs relating to 
inland transportation of the ingots in Japan (Item B), and charges in connection with the 
ocean freight and marine insurance for the processed article shipped to the U.S. (Items (C) 
and (E)). 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, D.C. 
CLA-2: CO:R:C:S BLS 
Category: Classification 
Tariff No. 9802.00.60 
Mr. MATTHEW CHANG 
ITOCHU INTERNATIONAL INC. 
335 Madison Avenue 
New York, New York 10017 


Re: Reconsideration and modification of HRL 557574 concerning the value of foreign 
processing under subheading 9802.00.60, HTSUS. 


DEAR SIR: 

This is in reference to your letter dated March 29, 1994, requesting reconsideration of 
Headquarters Ruling Letter (HRL) 557574 dated February 15, 1994, concerning the value 
of foreign processing of aluminum ingot, for purposes of the partial duty exemption under 
subheading 9802.00.60, Harmonized Tariff Schedule of the United States (HTSUS). 


Facts: 


ITOCHU International Inc. (“International”) will purchase aluminum ingots of U.S. 
origin. These ingots will then be sold to ITOCHU Corporation (“ITOCHU”), parent of 
International, which will take title and risk of the ingots on a C.I.F (Nagoya, Japan) basis. 
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ITOCHU will then arrange for inland transportation of the ingots to the plant of the 
actual processor, Furukawa Electric Co., Ltd. (“Furukawa”), an unrelated company. The 
ingots will be processed by melting and then rolling the molten aluminum to form sheet in 
cords. Upon completion of the processing, ITOCHU will take possession of the sheets, 
issue the appropriate documentation (invoice, bill of lading, and insurance policy) and will 
be responsible for transportation to the U.S. (re-sale to International is on a CIF, US. port 
basis). Once documentation is prepared (including the Declaration of the Foreign Proces- 
sor, which is prepared by Furukawa), the goods are loaded aboard a vessel for export to the 
US. 

In HRL 557574, we held that for purposes of determining the partial duty exemption 
under subheading 9802.00.60, HTSUS, the value of foreign processing shall include, in 
addition to the direct processing charges, the general expenses and profit attributable to 
such processing. We found that “Item F”, the “ITOCHU Corp. commission”, as described 
on the original submission, which you state to be ITOCHU’s general expenses and profit, 
was includible as part of the value of the foreign processing. We also held that the cost of 
the U.S.-origin aluminum ingots exported to Japan, the costs relating to inland trans- 
portation of the ingots in Japan, end charges in connection with the ocean freight and 
marine insurance for the processed article shipped to the U.S., were not includible as part 
of the value of the foreign processing. However, you believe we erred in including ITO- 
CHU’s general expenses and profit as part of the value of the foreign processing since ITO- 
CHU is not the foreign processor, and that the ruling should be modified accordingly. In 
this regard, you state that as the processor of the exported ingots, Furukawa included 
overhead and profit in its price invoiced to ITOCHU. 


Issue: 


Whether the value of processing performed abroad shall include ITOCHU’s overhead 
and profit, for purposes of the partial duty exemption under subheading 9802.00.60, 
HTSUS. 


Law and Analysis: 
Subheading 9802.00.60, HTSUS, provides a partial duty exemption for: 


[a]ny article of metal (as defined in U.S. note 3(d) of this subchapter) manufactured in 
the United States or subjected to a process of manufacture in the United States, if 
exported for further processing, and if the exported article as processed outside the 
United States, or the article which results from the processing outside the United 
States, is returned to the United States for further processing. 


This tariff provision imposes a dual “further processing” requirement on eligible articles 
of metal—one foreign, and when returned, one domestic. Metal articles satisfying these 
statutory requirements may be classified under subheading 9802.00.60, HTSUS, with 
duty payable only on the value of such processing performed outside the U.S., provided 
there is compliance with the documentary requirements of section 10.9, customs Regula- 
tions (19 CFR 10.9). 

US. Note 3(a) to Subchapter II, Chapter 98, HTSUS (“Note 3(a)”), applicable to sub- 
headings 9802.00.40 through 9802.00.60, HTSUS, provides in pertinent part that— 

(a) The value of repairs, alterations, processing or other change in condition outside the 
United States shall be: 


(i) The cost to the importer of such change; or 

(ii) Ifno charge is made, the value of such change, as set out in the invoice and entry 
papers; except that, ifthe appraiser concludes that the amount so set out does not rep- 
resent a reasonable cost or value, then the value of the change shall be determined in 
accordance with section 402 of the Tariff Act of 1930, as amended. 


Section 10.9(j), Customs Regulations (11 CFR 10.9(j)), provides in part that in connec- 
tion with the basis for assessment of duty under subheading 9802.00.60, HTSUS, the cost 
or fair market value of the foreign processing “shall he limited to the cost or value of the 
processing actually performed abroad (including all domestic and foreign articles used in 
the processing, but does not include the exported metal article) and shall not include any 
of the expenses incurred in the U.S., whether by way of engineering costs, preparation of 
plans or specifications, and the furnishing of tools or equipment for doing the processing 
abroad, or otherwise”. 

In United States v. Douglas Aircraft Co., 510 F.2d 1387 (1974), 62 CCPA 53, the appellate 
court overturned the Customs Court and held that the cost of Canadian tooling was prop- 
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erly includible in the value of foreign processing for purposes of TSUS item 806.30 (prede- 
cessor to subheading 9802.00.60, HTSUS), although such value was not included in the 
price charged by the foreign processor. In the course of its opinion, the court pointed out 
that the term “cost” or “reasonable cost” as set forth in the statute should be interpreted 
according to sound business practice. Thus, the court stated that the cost of processing 
would include both direct and indirect costs, which include factory overhead. 

In addition, the court noted that in accordance with the exception provided under Head- 
note 2, Subpart 1, Schedule 8, (predecessor to “Note 3(a)”), the appraising officer had the 
discretion (to be exercised in a reasonable manner) to disregard the count set out on the 
invoice and entry papers if it did not represent a reasonable cost or value, and determine 
the value of the processing under the appraisement statute. 

Accordingly, under the authority of Douglas, we held, in HRL 557574, that factory over- 
head (general expenses) is includible as part of the cost of processing. We also found, under 
the Douglas rationale, that profit would be considered a cost of processing, as a normal 
mark-up is in accordance with “sound business practice”, and that the appraising officer 
could reasonably conclude that without this element of value, the amount set out in the 
invoice and entry papers would not represent a reasonable cost or value. As a result of our 
determination with regard to the value or foreign processing, we held that the ITOCHU 
“commission”, representing ITOCHU’s overhead and profit, must be included in the 
value of the foreign processing for purposes of determining the count subject to duty 
under subheading 9802.00.60, HTSUS. 

Since ITOCHU is not the actual processor of the aluminum ingots, and its overhead and 
profit are not attributable to the processing performed abroad, these costs are not includ- 
ible as part of the value of the foreign processing for purposes of the partial duty exemp- 
tion under subheading 9802.00.60, HTSUS. However, the value of the foreign processing 
subject to duty shall include the general expenses and profit attributable to such proces- 
sing, incurred by Furukawa, the actual processor of the ingots. 


Holding: 

For purposes of the partial duty exemption under subheading 9802.00.60, HTSUS, the 
value of foreign processing subject to duty shall include the general expanses and profit 
attributable to the foreign processing. Since I[TOCHU’s general expenses and profit are 
not related to the foreign processing, these costs are not includible as part of the value of 
the foreign processing. HRL 557574 is modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF ARCHERY BOW 
CASES 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Tide VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2037, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify two rulings pertaining to the tariff 
classification of molded plastic cases for carrying and storing archery 
bows and accessories. 


DATE: Comments must he received on or before September 30, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W.,, Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Textile 
Classification Branch (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Tide VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2037, 2186 (1993) (hereinafter section 625), this 
notice advises interested parties that Customs intends to modify two 
rulings pertaining to the tariff classification of molded plastic cases for 
carrying and storing archery bows and accessories. 

In Headquarters Ruling Letter 083072, issued June 21, 1989, by the 
Director of the Commercial Rulings Division, Headquarters (Office of 
Regulations and Rulings), the archery bow case was classified in sub- 
heading 4202.12.2090, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), as a container similar to gun cases and 
musical instrument cases. (See ruling letter at “Attachment A” to this 
document.) This ruling modified a previously issued ruling, NYRL 
826246, dated December 18, 1987, that classified the same archery bow 
case as a travel, sports, and similar bag in subheading 4202.92.4500, 
HTSUSA. (See ruling letter at “Attachment B” to this document.) 

Customs Headquarters is of the view that the molded plastic archery 
bow case, as a case similar to molded plastic gun cases and musical 
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instrument cases, is classifiable in subheading 4202.99.9000, HTSUSA. 
The archery bow case is not similar to the articles covered under sub- 
heading 4202.12.20, HTSUSA: trunks, suitcases, vanity cases, attache 
cases, briefcases, and school satchels. 

Customs intends to modify HRL 083072 and NYRL 826246, as modi- 
fied by HRL 083072, to reflect proper classification of the article in 
subheading 4202.99.9000, HTSUSA. Before taking this action, consid- 
eration will be given to any written comments timely received. The pro- 
posed Headquarters ruling letter modifying HRL 083072 and NYRL 
826246 is set forth in “Attachment C” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: August 10, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C., June 21, 1989. 


CLA-2 CO:R:C:G 083072 APS 826246 
Category: Classification 
Tariff No. 4202.12.2090 
Mr. WILLIAM J. LECLAIR 
TRANS-BORDER CUSTOMS SERVICES 
One Trans-Border Drive 
PO. Box 800 
Champlain, NY 12919 


Re: New York Seaport letter 826246 of December 18, 1987, covering the tariff classifica- 
tion of a bow case under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). 


Dear Mk. LECLAIR: 

We have had the opportunity to review the subject letter and have concluded that it does 
not reflect the correct classification of the bow case. 

The merchandise is described as a plastic case manufactured to house a bow and related 
equipment which will be imported either fully assembled or unassembled with just the top 
and bottom lids coming in together. It is further described as being made of high impact 
resistant ABS plastics. 

We have determined that the correct classification of this merchandise is under sub- 
heading 4202.12.2090 as a container similar to gun cases and musical instrument cases 
with an outer surface of plastics, The duty rate remains 20 percent ad valorem. 

You should consider New York Seaport letter 826246 modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., December 18, 1987. 


WILLIAM J. LECLAIR 
TRANS-BORDER CUSTOMS SERVICES 
One Trans-Border Drive 

PO. Box 800 

Champlain, NY 12919 


DEAR Mr. LECLAIR: 

In your letter dated November 2, 1987, on behalf of Fibres Donnite, Inc., you inquired 
about the dutiable status of three items from Canada. 

You have submitted literature describing three items which you have identified as being 
Exhibit “A”, Exhibit “B” and Exhibit “C”. All are made of high impact resistant ABS plas- 
tics. 

Exhibit “A” is described as being a plastic case manufactured to house and carry bow and 
related equipment. The item will be imported either fully assembled or unassembled with 
just the top and bottom lids coming in together. 

Exhibit “B” is described as a case designed to carry skis on top of a car. Only the top and 
bottom lids will be imported. 

Exhibit “C” is described as a flotation unit to be used by sportsmen when hunting water 
fowl. 

The proposed United States Tariff Schedule Annotated in the Harmonized Nomencla- 
ture (USTSA) is scheduled to replace the TSUS on January 1, 1988. 

The USTSA provision applicable to Exhibit “A”, when imported fully assembled or 
unassembled as stated above, is travel, sports and similar bags with outer surface of plas- 
tic sheeting, number 4202.92.4500, dutiable at the rate of 20 percent ad valorem. The 
USTSA provision applicable to Exhibit “B” is other parts and accessories for motor 
vehicles, number 8708.99.5090, dutiable at the rate of 3.1 percent ad valorem. The USTSA 
provision applicable to Exhibit “C” is other vessels for pleasure or sports, other, number 
8903.99.9000, dutiable at the rate of 1.5 percent ad valorem. These classifications repre- 
sent the present position of the Customs Service regarding the dutiable status of the mer- 
chandise under the proposed USTSA. If there are changes before enactment this advise 
may not continue to be applicable. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions [19 C.FR. 177]. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents are filed without a copy, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

PETER J. BAISH, 
Area Director, 
New York Seaport. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, D.C. 


CLA-CO:R:C:T 956141 BC 
Category: Classification 
Tariff No. 4202.99.9000 
WILLIAM J. LECLAIR 
TRANS-BORDER CUSTOMS SERVICES 
One Trans-Border Drive 
PO. Box 800 
Champlain, NY 12919 


Re: Modification of HRL 083072 and NYRL 826246; classification of a molded plastic case 
for carrying and storing an archery bow with accessories. 


Dear Mr. LECLAIR: 

It has come to our attention that Headquarters Ruling Letter (HRL) 083072, dated 
June 21, 1989, should be modified. It classified a molded plastic case for carrying an 
archery bow and accessories under su“heading 4202.12.2090, Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA). As set forth below, the proper classifica- 
tion for this article is subheading 4202.99.9000, HTSUSA. In view of the fact that HRL 
083072 modified an earlier Customs ruling, New York Ruling Letter (NYRL) 826246, 
dated December 18, 1987, that ruling also should be modified. 


Facts: 

The merchandise at issue was described in HRL 083072 as “a plastic case—manufac- 
tured to house a bow and related equipment * * * made of high impact resistant ABS plas- 
tics.” We understand the articles housed in the case to be an archery how with accessories. 
We further understand the case to be specially shaped or fitted to house the bow and acces- 
sories. The ruling stated the following: “We have determined that the correct classifica- 
tion of this merchandise is under subheading 4202.12.2090 as a container similar to gun 
cases and musical instrument cases with an outer surface of plastics.” 

In NYRL 826246, the archery bow case was classified in subheading 4202.92.4500, 
HTSUSA. 


Issue: 
What is the proper classification for the subject molded plastic archery bow case? 


Law and Analysis: 

Subheading 4202.12.20, HTSUSA, provides for trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels and similar containers: with outer surface of plastics or of 
textile materials: with outer surface of plastics * * *.” Any article classified under sub- 
heading 4202.12.20, HTSUSA, must be one of the named articles or a similar article. The 
archery bow case at issue is not similar to these named articles. Consequently, it cannot be 
classified in subheading 4202.12.2090, HTSUSA (4202.12.2085 in the current tariff), as it 
as in HRL 083072. 

In HRL 083072, as quoted above, we found that the archery bow case is similar to gun 
cases and musical instrument cases. We agree with this finding. However, such cases are 
classifiable under subheading 4202.99.9000, HTSUSA, which, as an “other” provision, 
covers cases named in the first part of the heading (prior to the semicolon) that are not 
specifically provided for elsewhere under the heading, and similar cases, that are made of 
molded plastic. 

Holding: 

The molded plastic archery bow case at issue is classifiable in subheading 4202.99.9000, 
HTSUSA, as a molded plastic carrying and storage case that is similar to a gun case or 
musical instrument case. The applicable duty rate is 20% ad valorem. 

Accordingly, HRL 083072 and NYRL 826246 are hereby modified to reflect the above 
classification. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF A CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A DRAWSTRING 
POUCH ENCLOSING A HANDHELD MIRROR 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of a textile drawstring pouch enclosing a handheld 
mirror. 


DATE: Comments must be received on or before September 30, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W., Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Textile 
Classification Branch (202-482-7030). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2166 (1993), (hereinafter, section 625), this 
notice advises interested parties that Customs intends to revoke a rul- 
ing letter pertaining to the tariff classification of a cotton textile draw- 
string pouch enclosing a handheld mirror. 

In District (Director) Ruling (DD) 896054, issued April 19,1994, by 
the District Director of Customs, Ogdensburg, New York, the draw- 
string pouch was classified separately from the mirror in subheading 
4202.92.1500, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), which provides for bags similar to travel bags with 
outer surface of textile material. This tariff provision is subject to quota 
category number 369. The mirror was classified in subheading 
7009.92.1000, HTSUSA, which provides for glass mirrors whether or 
not framed, including rear-view mirrors: other: flamed: not over 929 sq. 
cm. in reflecting area. (See copy of ruling letter DD 896054 at “Attach- 
ment A” to this document.) 

Upon review of DD 896054, Customs Headquarters is of the view that 
the drawstring pouch should be classified with the mirror in subheading 
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7009.92.1000, HTSUSA. Customs intends to revoke DD 896054 to 
reflect proper classification of the article, as above. Before taking this 
action, consideration will be given to any written comments timely 
received. The proposed Headquarters ruling letter revoking DD 896054 
is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: August 10, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Ogdensburg, N.Y., April 19, 1994. 
CLA-2-70:COD:DO6:PF 
Category: Classification 
Tariff No. 4202.92.1500 and 7009.92.1000 
Mr. GENE Brortt, IMPORT MANAGER 
TRANS-OVERSEAS CORP 
2610 Horizon SE, Suite D-1 
Grand Rapids, MI 49548 


Re: The tariff classification of a metal framed, glass folding vanity mirror and drawstring 
bag, products of China. 


DEAR Mk. Brot: 

In your letter dated March 21, 1994 you requested a tariff classification ruling. 

The submitted sample consists of a 5”, round, metal framed and handled two sided mir- 
ror. The metal frame arid handle are chromed with gold toned trim. The mirror is magni- 
fied on one side and non-magnified on the other. A post that attaches to the mirror frame 
near the center of the handle pivots to allow the mirror to be free standing, using its handle 
as a base. Included with the mirror is a 100% cotton drawstring storage bag. 

The applicable subheading for the folding vanity mirror will be 7009.92.1000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for “Glass mirrors, 
whether or not framed, including rear-view mirrors: Other: Framed: Not over 929 sq. cm. 
in reflecting area. The rate of duty will be 10%. 

The applicable subheading for the 100% cotton bag will be 4202.92.1500, Harmonized 
Tariff Schedule of the United States (HTS), which provides for “Trunks, suitcases, vanity: 
cases, attache cases, briefcases, school satchels, spectacle cases, binocular cases, camera 
cases, musical instrument cases, gun cases, holster’s and similar containers; traveling 
bags, toiletry bags, knapsacks and backpacks, handbags, shopping bags, wallets, purses, 
map cases, cigarette cases, tobacco pouches, tool bags, sports bags, bottle cases, jewelry 
boxes, powder’ cases, cutlery cases and similar’ containers, of leather, or of composition 
leather, of sheeting of plastics, of textile materials, of vulcanized fiber, or of paperboard, or 
wholly or mainly covered with such materials as with paper: Other: With outer surface of 
sheeting of plastic or of textile materials: Travel, sports and similar bags: With outer sur- 
face of textile materials; of vegetable fibers and not of pile or tufted construction: Of cot- 
ton. the rate of duty will be 7.2%. 
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The cotton bag also falls within textile category (369). As a product of China, this mer- 
chandise may be subject to quota and visa requirements based on international textile 
trade agreements. eve to the changeable nature of these agreements you are advised to 
contact your’ local Customs office prior to importation of this merchandise to determine 
the current status of any import restraints or requirements, 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

WILLIAM D. DIETZEL, 
District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:T 956661 BC 
Category: Classification 
Tariff No. 7009.92.1000 
JOHN R. BISSELL 
VENTURI, INC. 
1757 Park Drive 
Traverse City, MI 49684 


Re: Revocation of DD 896054; classification of a textile drawstring pouch imported with a 
handheld mirror inside; composite good; GRI 3(b); essential character; quota; sets. 


DEAR Mk. BISSELL: 

This responds to your letter of June 15, 1994, wherein you requested, in effect, a recon- 
sideration of District (Director) Ruling (DD) 896054, which classified the article your com- 
pany imports: a textile drawstring pouch with a handheld glass mirror inside. We have 
reviewed the matter and our decision follows. 


Facts: 

The merchandise at issue are cotton textile drawstring pouches that are imported with 
handheld glass mirrors inside. In DD 896054, issued on April 19, 1994, by the District 
Director of Customs at Ogdensburg, New York, Customs classified the pouches separately 
from the mirrors in subheading 4202.92.1500, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). This tariff provision imposes a quota restriction, requiring 
avisa for proper entry of the merchandise. You now request from Headquarters a review of 
that ruling. Your particular concern is the classification of the pouches. 


Issue: 
What is the proper classification for the subject drawstring textile pouches imported 
with handheld mirrors inside? 


Law and Analysis: 

There is no dispute as to the classification of the mirrors in subheading 7009.92.1000, 
HTSUSA. The question is whether the pouches should be classified separately from the 
mirrors. 

In some circumstances, a drawstring pouch can be classified with the article it encloses. 
In Headquarters Ruling Letter (HRL) 955787, issued on April 26, 1994, we classified a 
pair of men’s woven cotton boxer shorts enclosed in a woven cotton textile drawstring 
pouch. There, we concluded that the pouch should be classified with the shorts. We based 
this conclusion on precedent that classified drawstring pouches or bags with the articles 
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they enclosed: HRL 086343, dated July 13, 1990; HRL 087280, dated July 16, 1990; and 
HRL 953605, dated December 23, 1993. 

In HRL 086343, we classified a windbreaker enclosed in a drawstring carrying bag as a 
composite good, the essential character of the good being imparted by the windbreaker. 
Thus, the carrying bag was classified with the windbreaker. In HRL 087280, we classified a 
poncho enclosed in a drawstring carrying bag as a composite good, the essential character 
of the good being imparted by the poncho. Thus, the carrying bag was classified with the 
poncho. In HRL 953605, we classified plastic blocks enclosed in a textile drawstring pouch 
as a composite good, the essential character of the good being imparted by the blocks. 
Thus, the pouch was classified with the blocks. 

In each of the above cases including HRL 955787, classification of the drawstring pouch/ 
bag with the article it enclosed was based on General Rule of Interpretation (GRD) 3(b), 
which provides, in pertinent part, as follows (see HTSUSA, p. 1): 


3. When, by application of rule 2(b) [pertaining to goods consisting of more than one 
material or substance] or for any other reason, goods are, prima facie, classifiable 
under two or more headings, classification shall he effected as follows: 


* * o* * * * * 


(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, and goods put up in sets for retail sale * * * shall be classified 
as if they consisted of the material or component which gives them their essential 
character. 


Since, in the above cited cases, the articles enclosed in the drawstring pouches/bags 
imparted the essential character to the entire composite good (comprising both the pouch/ 
bag and the article enclosed therein), both the pouch/bag and the enclosed article were 
classified under the tariff provision applicable to the enclosed article. 

Based on the foregoing precedent, we conclude that the drawstring pouch at issue here 
should be classified with the mirror it encloses, since the mirror imparts essential charac- 
ter to the entire article. Therefore, by application of GRI 3(b), the pouch is classifiable 
along with the mirror in subheading 7009.92.1000, HTSUSA. (Note that it is conceivable 
that, in other circumstances, a pouch or carrying bag could impart essential character to 
the entire article. In such a case, the entire article would be classified in the provision 
applicable to the pouch/bag.) 

The above classification decision bears on the matter of die quota. When classifying a 
composite good under GRI 3(b) (as opposed to a set), the quota that applies to the compo- 
nent that imparts essential character is the only quota that is applied to the entire article, 
even if other components would be subject to quota if entered separately. (See HRL 
954073, September 23, 1993, and HRL 954337, October 25, 1993.) Here, the mirror 
imparts essential character. Since there is no quota applicable to the mirror, there is no 
quota applicable to the entire article; any quota applicable to the textile pouch (if it were to 
be classifiable, when imported separately, under a tariff provision that imposes a quota) 
would not be applicable. (With a set involving textiles and/or textile products, any textile 
quotas applicable to any components of the set still apply, regardless of which component 
imparts essential character. See HRL’s 085521 (June 6, 1990) and 953064 (February 23, 
1993).) 

You suggested in your letter that GRI 5(a) should apply to the pouch at issue. Under GRI 
5(a), which provides as follows, a container enclosing an article is classified, in certain cir- 
cumstances, with the article: 


5. In addition to the foregoing provisions, the following rules shall apply in respect of 

the goods referred to therein: 
(a) Camera cases, musical instrument cases, gun cases, drawing instrument 
cases, necklace cases and similar containers, specially shaped or fitted to contain 
a specific article or set of articles, suitable for long-term use and entered with the 
articles for which they are intended, shall he classified with such articles when of 
a kind normally sold therewith. This rule does not, however, apply to containers 
which give the whole its essential character. 


The pouch at issue does not fall within the ambit of GRI 5(a) because it is not specially 
shaped or fitted to contain a specific article. Its shape does not precisely follow the contour 
of the mirror; nor are there any special features which provide a special fit for the mirror. 
Consequently, GRI 5(a) is inapplicable. 
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(For your information, we have classified textile drawstring pouches of the kind at issue, 
when imported separately, in subheading 6307.90.9989, HTSUSA, which does not impose 
a quota restriction.) 


Holding: 


The subject drawstring textile pouch and handheld mirror, imported together with the 
mirror enclosed within the pouch, are classified in subheading 7009.92.1000, HTSUSA. 
This tariff provision is not subject to quota restrictions. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 











U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 101 
TEST PROGRAMS 
RIN 1515-AB47 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions by adding a new provision that would allow for test programs and 
procedures in general and, specifically, for purposes of implementing 
those Customs Modernization provisions of the North American Free 
Trade Agreement Implementation Act that provide for the National 
Customs Automation Program. The proposed regulation would allow 
the Commissioner of Customs to conduct limited test programs/ proce- 
dures, which have as their goal the more efficient and effective proces- 
sing of passengers, carriers, and merchandise, and impose upon 
participants requirements different from those specified in the Customs 
Regulations, but only to the extent that such different requirements do 
not affect the collection of the revenue, public health, safety, or law 
enforcement. 


DATES: Comments must be received on or before October 17, 1994. 


ADDRESS: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, Franklin Court, 1301 Constitution Avenue, NW,, 
Washington, D.C. 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service, Franklin Court, 1099 14th St., NW, Suite 4000, Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: John Durant, Director, 
Commercial Rulings Division, (202) 482-6990. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 
1993), contains provisions pertaining to Customs Modernization (107 
Stat. 2170). Subtitle B of title VI establishes the National Customs 
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Automation Program (NCAP)—an automated and electronic system for 
the processing of commercial importations. Section 631 in Subtitle B 
of the Act creates sections 411 through 414 of the Tariff Act of 1930 
(19 U.S.C. 1411-1414), which define and list the existing and planned 
components of the NCAP (section 411), promulgate program goals (sec- 
tion 412), provide for the implementation and evaluation of the program 
(section 413), and provide for remote location filing (section 414). 

Section 631 of the Act provides Customs with direct statutory author- 
ity for full electronic processing of all Customs-related transactions. For 
each planned NCAP program component, Customs is required to pre- 
pare a separate implementation plan in consultation with the trade 
community, establish eligibility criteria for voluntary participation in 
the program, test the component, and transmit to Congress the imple- 
mentation plan, testing results, and an evaluation report. The testing of 
any planned NCAP components would be conducted under carefully 
delineated circumstances—with objective measures of success or fail- 
ure, a predetermined time frame, and a defined class of participants. 
Notice of any NCAP program component testing would be published in 
both the Customs BULLETIN and the Federal Register and participants 
solicited. 

In addition to testing planned NCAP components there are other 
areas of Customs-related transactions wherein Customs and the trade 
community could benefit from the valuable information that limited 
test programs/procedures could provide. Thus, Customs is proposing 
this regulation in order both to meet its obligations under the NCAP leg- 
islation and to provide itself with the ability to obtain information nec- 
essary to predict the effects of various policy options. If adopted, the 
regulation would allow the Commissioner of Customs to conduct limited 
test programs and procedures and allow certain eligible members of the 
public to participate on a voluntary basis. Also, because test programs 
could require exemptions from regulations in various parts of the Cus- 
toms Regulations, e.g., parts 113 (Customs bonds), 141 (entry of mer- 
chandise), 142 (entry process), 171 (fines, penalties, and forfeitures), 
174 (protests), and 191 (drawback), participants would be subject to 
requirements different from those specified in the Customs Regula- 
tions, but only to the extent that such different requirements do not 
affect the collection of the revenue, public health, safety, or law enforce- 
ment. Accordingly, pursuant to the Secretary’s authority under section 
624 of the Tariff Act of 1930 (19 U.S.C. 1624) to make such rules and reg- 
ulations as may be necessary to carry out the provisions of the Tariff Act 
of 1930 and pursuant to the requirement set forth in section 413 of the 
Tariff Act of 1930 (19 U.S.C. 1413) that the Secretary test planned 
NCAP program components, it is proposed to amend the Customs Regu- 
lations at part 101 (19 CFR part 101) to allow the Commissioner of Cus- 
toms to conduct limited test programs and procedures in general, as well 
as for purposes of implementing the NCAP provisions of the Act. 
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DISCUSSION OF PROPOSED AMENDMENT 


Customs proposes to amend part 101 of the Customs Regulations 
(19 CFR part 101) by adding a new § 101.9, which would allow the Com- 
missioner of Customs to conduct limited test programs and procedures 
in general and for purposes of implementing NCAP program compo- 
nents, which may impose upon eligible participants requirements dif- 
ferent from those specified in the Customs Regulations, but only to the 
extent that such different requirements do not affect the collection of 
the revenue, public health, safety, or law enforcement. Those test pro- 
grams/procedures related to the NCAP would be subject to certain time, 
scope, participation, and publication constraints, whereas, those test 
programs that are not related to the NCAP would be subject, in general, 
to constraints concerning time and scope only. However, because gen- 
eral test programs may affect the processing not only of passengers and 
carriers but also the importation of merchandise, Customs recognizes 
that the provisions of 19 U.S.C. 1484(a)(2)(C), as amended, require that, 
to the maximum extent practicable, the Secretary provide for the equal 
treatment of all importers of record of imported merchandise. Accord- 
ingly, the proposed regulation requires that notice be published in both 
the Customs BULLETIN and the Federal Register before implementing 
those limited tests or procedures that involve merchandise. 

In order to implement test programs and procedures in general (i.e., 
tests that are designed to evaluate the effectiveness of new technology or 
operational procedures in the processing of passengers, carriers, or mer- 
chandise) paragraph (a) authorizes the Commissioner of Customs to 
provide for requirements different from those specified in the Customs 
Regulations, but only to the extent that such different requirements do 
not affect the collection of the revenue, public health, safety, or law 
enforcement. Such different requirements will be limited in scope, time, 
and application as necessary to facilitate the conduct of the specified 
program or procedure. Where the test program or procedure could affect 
the processing of merchandise, however, not less than thirty days prior 
to implementing such test program or procedure a notice of the test pro- 
gram would be published in both the Customs BULLETIN and the Federal 
Register, inviting public comments concerning the methodology of the 
test program or procedure, and which informs interested members of 
the public of the eligibility criteria for voluntary participation in the test 
program and the basis for selecting participants. Where the test pro- 
gram or procedure does not affect the importation of merchandise and is 
not required under the NCAP legislation, however, public notice would 
not be required. 

In order to implement test programs and procedures for purposes of 
implementing NCAP program components, as described in section 
411(a)(2) of the Tariff Act of 1930 (19 U.S.C. 1411(a)(2)), paragraph (b) 
similarly authorizes the Commissioner of Customs to provide for 
requirements that may be different from those specified in the Customs 
Regulations, but only to the extent that such different requirements do 
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not affect the collection of the revenue, public health, safety, or law 
enforcement. The publication requirement on tests of planned NCAP 
components is similar. Not less than 30 days prior to implementing any 
test program or procedure notice of the NCAP test would be published in 
both the Customs BULLETIN and the Federal Register that invites public 
comments concerning the test program, and informs interested mem- 
bers of the public of the eligibility criteria for voluntary participation in 
the test program and the basis for selecting participants. Within a rea- 
sonable time following the completion of the test program or procedure 
a description of the results would be published in both the Customs BuL- 
LETIN and the Federal Register. 


COMMENTS 


Before adopting this proposed regulation as a final rule consideration 
will be given to any written comments timely submitted to Customs. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b) of the 
Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, 
Office of Regulations and Rulings, U.S. Customs Service, Franklin 
Court, 1099 14th St., N.W, 4th floor, Washington, D.C. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12866 


Since the regulation proposed seeks to alleviate regulatory burdens 
rather than impose new ones, it does not constitute a “major rule” for 
purposes of the Regulatory Flexibility Act, 5 U.S.C. 601 et seq., and is, 
therefore, not subject to its provisions. Further, this document does not 
meet the criteria for a “significant regulatory action” as specified in E.O. 
12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Office 
of Regulations and Rulings, Regulations Branch. However, personnel 
from other offices participated in its development. 


List OF SUBJECTS 
19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization and 
functions (Government agencies), Reporting and recordkeeping 
requirements, Tests. 


AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, part 101 of the Customs Regulations 
(19 CFR part 101) is amended as set forth below: 
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PART 101—GENERAL PROVISIONS 
1. The authority citation for part 101 is revised to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 17, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1623, 1624. 


Section 101.3 and 101.4 also issued under 19 U.S.C. 1 and 58b; 


Section 101.9 also issued under 19 U.S.C. 1411-1414. 
2. The table of contents is amended, in part, by adding a designation 
for new § 101.9 to read as follows: 


PART 101—GENERAL PROVISIONS 


* * * * * * * 


101.9 Test programs or procedures; alternate requirements. 


* 


3. It is proposed to amend part 101 by adding a new § 101.9 to read as 
follows: 


§ 101.9 Test programs or procedures; alternate requirements. 

(a) General testing. For purposes of conducting a test program or pro- 
cedure designed to evaluate the effectiveness of new technology or 
operational procedures regarding the processing of passengers, vessels, 
or merchandise, the Commissioner of Customs may impose require- 
ments different from those specified in the Customs Regulations, but 
only to the extent that such different requirements do not affect the 
collection of the revenue, public health, safety, or law enforcement. The 
imposition of any such different requirements shall be subject to the fol- 
lowing conditions: 

(1) Defined purpose. The test is limited in scope, time, and application 
to such relief as may be necessary to facilitate the cor.duct of a specified 
program or procedure; 

(2) Prior publication requirement. For tests affecting the entry of mer- 
chandise, whenever practicable, notice shall be published in the Federal 
Register not less than thirty days prior to implementing such test, fol- 
lowed by publication in the Customs BULLETIN. The notice shall invite 
public comments concerning the methodology of the test program or 
procedure, and inform interested members of the public of the eligibility 
criteria for voluntary participation in the test and the basis for selecting 
participants. For tests affecting the entry of passengers or carriers, no 
public notice is required. 

(b) NCAP testing. For purposes of conducting an approved test pro- 
gram or procedure designed to evaluate planned components of the 
National Customs Automation Program (NCAP), as described in sec- 
tion 411(a)(2) of the Tariff Act of 1930 (19 U.S.C. 411), the Commis- 
sioner of Customs may impose requirements different from those 
specified in the Customs Regulations, but only to the extent that such 
different requirements do not affect the collection of the revenue, public 
health, safety, or law enforcement. In addition to the requirement of 
paragraph (a)(1) of this section, the imposition of any such different 
requirements shall be subject to the following conditions: 
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(1) Prior publication requirement. For tests affecting the NCAP notice 
shall be published in the Federal Register not less than thirty days prior 
to implementing such test, followed by publication in the Customs BuL- 
LETIN. The notice shall invite public comments concerning any aspect of 
the test program or procedure, and inform interested members of the 
public of the eligibility criteria for voluntary participation in the test 
and the basis for selecting participants; and, 

(2) Post publication requirement. Within a reasonable time period 
following the completion of the test, a complete description of the 
results shall be published in both the Federal Register and the Customs 
BULLETIN. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 5, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 
{Published in the Federal Register, August 16, 1994 (59 FR 41992)] 


RR OT 


19 CFR Part 191 


ELIMINATE NOTICE OF EXPORTATION, CUSTOMS FORM 7511, 
AS PROOF OF EXPORTATION FOR DRAWBACK; WITHDRAWAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; withdrawal. 


SUMMARY: This document withdraws the proposed amendment to the 
Customs Regulations, which would have eliminated the requirement 
that the notice of exportation, Customs Form 7511, be submitted as 
proof of exportation for the purpose of obtaining drawback, and instead 
permitted the use of other documents generated internally in the course 
of trade to prove exportation. Customs has concluded that the retention 
of the notice of exportation is essential, especially in those circum- 
stances where the drawback claimant is not the direct exporter, and the 
exporter refuses to provide its own documentary evidence to the claim- 
ant because of business confidentiality or the administrative cost of pro- 
viding such supporting documents. 


EFFECTIVE DATE: This withdrawal is effective on August 16, 1994. 


FOR FURTHER INFORMATION CONTACT: Bruce Friedman, Office 
of Trade Operations, (202-927-0916). 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


Drawback is a refund or remission, in whole or in part, of a Customs 
duty, internal revenue tax or fee. There are a number of different kinds 
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of drawback authorized under law, including, for example, manufactur- 
ing drawback and unused merchandise drawback. In order to qualify for 
drawback, there must be an exportation or a destruction under Customs 
supervision. The statute providing for specific types of drawback is 
19 U.S.C. 1313. Part 191, Customs Regulations (19 CFR part 191), con- 
tains the general regulations for drawback claims and specialized provi- 
sions for specific types of drawback claims. 

The requirements for establishing the exportation of merchandise as 
part of a drawback claim are set forth in subpart E of part 191. This sub- 
part authorizes the use of several alternative procedures to establish 
exportation. Two such alternatives, contained in §§ 191.5l(a) and 
191.52 (19 CFR 191.51(a), 191.52), require a claimant, in order to 
receive drawback, to file a notice of exportation on Customs Form (CF) 
7511, either uncertified, or certified by a Customs officer at the time of 
exportation, for each shipment of merchandise exported. The informa- 
tion required on a CF 7511 consists of the name of the exporting vessel 
or carrier, the number and kinds of packages and their marks and num- 
bers, a description of the merchandise, the name of the exporter, and the 
country of ultimate destination. This information, however, is also 
available from other paperwork, particularly documents usually gener- 
ated by the exporter internally in the process of trade. 

Accordingly, Customs published a notice of proposed rulemaking in 
the Federal Register on October 7, 1992 (57 FR 46113), which would 
have eliminated the notice of exportation, CF 7511, and instead per- 
mitted the use of such other documents generated internally in the 
course of trade to prove exportation for purposes of obtaining drawback. 
It was believed that this would result in a saving of paperwork to the 
benefit of both Customs as well as the drawback claimant. 


DISCUSSION OF COMMENTS 


Thirty comments were received in response to the notice of proposed 
rulemaking. Of the thirty comments only four generally were in favor of 
eliminating or replacing the CF 7511. The remaining twenty-six com- 
ments strongly opposed the elimination of the CF 7511. 

Almost all of the commenters opposing the elimination of the CF 7511 
stated that they would be forced to relinquish their right to claim draw- 
back whenever they were not the direct exporter. A separate exporter 
might not be willing to provide documentation that would reveal 
information such as the name and address of the foreign purchaser and 
prices charged by the exporter. 

Also, many of these commenters believed that the CF 7511 was neces- 
sary for shipments to Mexico and Canada, citing the unavailability of 
other documents as a continuing problem for drawback claimants. 

Another reason against the proposed change mentioned by several 
commenters was the fact that the reverse side of the CF 7511 is used for 
the endorsement of drawback rights from one party to another. This 
endorsement also satisfies the requirement of § 191.73(a), which 
requires satisfactory evidence that the reservation was made with the 
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knowledge and consent of the exporter. If this form were to be abolished, 
Customs would probably have to develop another form to take its place. 

It was further asserted that the CF 7511 in fact also provided informa- 
tion that might not be readily available on other documents, such as the 
name of the carrier, the date of exportation, the destination, and the 
shipper. 


CONCLUSION 


Though the concerns about proof of exportation to Mexico and Can- 
ada have been resolved by § 181.47(c), Customs Regulations (19 CFR 
181.47(c)), which also allows a copy of the Canadian or Mexican customs 
entry to be used as proof of exportation, Customs is, nevertheless, 
constrained to conclude that the comments submitted point out persua- 
sive, and controlling, reasons militating against adoption of the pro- 
posal, and that, on balance, the retention of the notice of exportation 
satisfies the concerns of the trade, while occasioning relatively mini- 
mum and reasonably justified time and effort in its preparation and/or 
certification. In particular, the retention of the notice is essential, espe- 
cially in those circumstances where the drawback claimant is not the 
direct exporter, and the exporter refuses to provide its own documentary 
evidence to the claimant because of business confidentiality or the 
administrative cost of providing such supporting documents. 


WITHDRAWAL OF PROPOSAL 


In view of the foregoing, and after consideration of the comments 
received and further review of the matter, Customs has determined to 
withdraw the notice of proposed rulemaking published in the Federal 
Register on October 7, 1992 (57 FR 46113). 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 


MIcHaAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: July 22, 1994. 
JOHN P Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 16, 1994 (59 FR 41994)] 
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[Plaintiff challenges Customs’ refusal to reliquidate thirty entries of parts of jet engines 
and other parts of civil aircraft. Held: The Court finds that plaintiff's failure to file the 
appropriate annual blanket certification was inadvertence, not “negligent inaction.” 
Plaintiff's motion for summary judgment granted.] 
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amicus curaie, Gulfstream Aerospace Corporation. 


OPINION 

MuscraVvE, Judge: Plaintiff initiated this action to challenge Customs’ 
refusal to reliquidate thirty entries of parts of jet engines and other 
parts of civil aircraft. Plaintiff moves for summary judgment pursuant 
to Rule 56 of the Rules of the United States Court of International 
Trade. Defendant cross-moves for summary judgment. The Court has 
jurisdiction under 28 U.S.C. § 1581(a) and, for the reasons which follow, 
enters judgment for plaintiff. 


BACKGROUND 


Aviall of Texas, Inc. (“Aviall”) is in the business of repairing aircraft 
engines and engine parts; and selling or leasing engines. Aviall also sells 
new aircraft parts. Aviall’s business is limited to dealing in aircraft 
engine parts, and related aircraft parts used in civil aircraft. These parts 
have been entered free of duty pursuant to the Agreement on Trade in 
Civil Aircraft (“ATCA”) which is set forth in General Headnote 3, 
HTSUS, and implemented by 19 C.FR. § 10.183.! 

Since 1981 Aviall has imported engines and engine parts which were 
intended for use and were actually used as parts of civil aircraft in the 


1 See page 8 of this opinion for the relevant language of 19 C.FR. § 10.183. 
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subject entries. Aviall’s broker filed a blanket certification on November 
7, 1989 with the U.S. Customs Service (“Customs”) District Director in 
Dallas as required for duty free treatment under the regulation imple- 
menting the ATCA. See Defendant’s Exhibit A, letter of September 
24,1992 (from Radix Group International, Inc.). This blanket certifica- 
tion is authorized by 19 C.FR. § 10.183(c)(2) and is valid for one year 
pursuant to the terms of that regulation. Aviall alleges that through 
inadvertence its broker forgot to renew the blanket certification,” 
though importations of civil aircraft parts continued. At the time of 
entry, Aviall submitted entry summaries which claimed duty-free treat- 
ment setting forth HTSUS headings preceded by the designation “C” as 
required in General Headnote 3(c)(iv), HTSUS. Several months later, 
Customs found that the blanket certification had expired. The import 
specialist liquidated the subject entries for an advance of duty, and 
denied duty free treatment because the blanket certification of use as 
civil aircraft parts on file had not been timely renewed. 

Aviall filed timely protests regarding the subject liquidations pur- 
suant to 19 U.S.C. § 1514. Aviall supported its protests with entry-by- 
entry certifications to cover all the subject merchandise, in addition to 
promptly filing an annual blanket certification. These protests noted 
that the blanket certification was not renewed due to clerical error. See 
19 U.S.C. § 1520(c)(1).4 The import specialist denied the protests based 
on the perceived failure by Aviall to provide proper evidence of any real 
clerical error.° 

Aviall raises two principal claims against Customs’ treatment of its 
merchandise. First, Aviall argues that it complied with 19 C.FR. 
§ 10.183 by filing a written, approved blanket certification as required 
by the regulation. The fact that this blanket certification expired does 
not result in a “missing document,” but merely results in the blanket 
certification on record being defective. Moreover, Aviall argues that this 
defect is curable by the terms of 19 U.S.C. §§ 1514, 1520(c)(1), and 
19 CER. § 10.112.6 


2 The broker for Aviall “forgot” to renew the blanket certification until it was notified by Customs on December 10, 
1990 by a “Notice of Action” stating that the blanket certification had expired. A new blanket certification was filed and 
approved the same day. See Defendant’s Exhibit A, letter of September 24, 1992, from Radix Group International, Inc. 
(Aviall’s broker). 


3 See page 7 of this opinion for the relevant language of General Headnote 3(c)(iv), HTSUS. 


; See page 12 of this opinion for the relevant language of 19 U.S.C. § 1520(c)(1) 


° In asserting that the subject merchandise has been wrongly classified due to clerical error, it is incumbent on the 
plaintiff to show by sufficient evidence the nature of the clerical error. The Court determines that, similarly to alleged 
mistakes of fact, the burden and duty is upon the plaintiff to inform the appropriate Customs official of the alleged 
mistake with “sufficient particularity to allow remedial action.” PPG Industries, Inc. v. United States, 4 CIT 143, 
147-148 (1982), citing Hambro Automotive Corp. v. United States, 81 Cust. Ct. 29, 31, 458 F Supp 1220, 1222 (1978) 
aff'd 66 CCPA 113, C.A.D. 1231, 603 F.2d 850 (1979). 


19 C.ER. § 10.112 reads as follows: 
6 LATE FILING OF FREE ENTRY AND REDUCED DUTY DOCUMENTS 


§ 10.112 Filing free entry documents or reduced duty documents after entry. 

Whenever a free entry or a reduced duty document, form, or statement required to be filed in connection with 
the entry is not filed at the time of the entry or within the period for which a bond was filed for its production, but 
failure to file it was not due to willful negligence or fraudulent intent, such document, form, or statement may be 
filed at any time prior to liquidation of the entry or, if the entry was liquidated, before liquidation becomes final. 
See § 113.43(c) of this chapter for satisfaction of the bond and cancellation of the bond charge. 
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Second, Aviall argues that the regulation, as interpreted, denies the 
statutory right of protest and the regulatory right to submit documents 
under 19 C.F-R. 10.112, and as such is invalid because it was not duly 
promulgated pursuant to the Federal Register Act. See 5 U.S.C. 
§ 553(b)(3). Amicus curaie Gulfstream Aerospace Corporation supports 
Aviall’s position regarding Customs’ refusal to reliquidate the entries. 
Amicus curaie argues that 19 C.FR. § 10.183 is invalid in part, and that 
late filing is permitted under 19 C.FR. § 10.112 and 19 U.S.C. § 1514. 

Customs responds that the protests were properly denied due to 
Aviall’s failure to provide proper evidence of clerical error. Customs 
asserts that the failure to renew the blanket certification was due to 
“negligent inaction” which could not be cured by the submission of 
entry-by-entry certifications dated after the time of entry. Customs fur- 
ther argues that the regulations found at 19 C.FR. § 10.183 were a valid 
interpretation of congressional intent and that the regulations were 
duly promulgated. 


DISCUSSION 


This case is before the Court on cross-motions for summary judg- 
ment. Under the rules of this Court, summary judgment is appropriate 
“if the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” USCIT R. 56(d). The Court 
will deny summary judgment if the parties present “a dispute about a 
fact such that a reasonable trier of fact could return a verdict against the 
movant.” Ugg Int'l, Inc. v. United States, 17CIT__,__—«, 813 F Supp. 
848, 852 (1993) (quotation and citation omitted). “In assessing the par- 
ties’ claims, the Court must resolve all ambiguities and draw all reason- 
able inferences in favor of the party opposing summary judgment.” Jd. 

This case does not present any genuine issue of material fact, cer- 
tainly none of the facts are disputed, nor are there any claimed facts 
which would be enlarged upon or further explained by trial and cross-ex- 
amination. The dispositive issues to be resolved are legal in nature. 
Because these issues are legal in nature, the Court concludes the par- 
ties’ conflict raises questions of law which the Court may properly 
resolve by summary judgment. 

The Court begins its review by examining the underlying legality of 
19 C.ER. § 10.183. The Federal Register Act requires that substantive 
rules be published in the Federal Register no less than 30 days prior to 
their effective date. Section 4(b)(3) of the APA, 5 U.S.C. § 553(b)(3), pro- 
vides in relevant part: 


General notice of proposed rulemaking shall be published in the 
Federal Register, unless persons subject thereto are named and 
either personally served or otherwise have actual notice thereof in 


accordance with law. The notice shall include— 
* * * * * * 
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(3) either the terms or substance of the proposed rule or a descrip- 
tion of the subjects and issues involved. 


There appears to be no dispute over the applicability of the notice-and- 
comment requirement to the contested regulation. Rather, the dispute 
centers on whether the notice set forth in the notices of proposed rule- 
making was adequate. 

It is elementary that a final rule need not be identical to the original 
proposed rule. “The whole rationale of notice and comment rests on the 
expectation that the final rules will be somewhat different—and 
improved—from the rules originally proposed by the agency.” Trans- 
Pacific Freight Conference v. Federal Maritime Commission, 650 F.2d 
1235, 1249 (D.C. Cir. 1980), cert. denied, 451 U.S. 984 (1981). However, 
“(w]here the change between the proposed and final rule is important, 
the question for the court is whether the final rule is a ‘logical out- 
growth’ of the rulemaking proceeding.” United Steelworkers v. Mar- 
shall, 647 F.2d 1189,1221 (D.C. Cir. 1980), cert. denied sub non. Lead 
Industries Ass’n, Inc. v. Donovan, 453 U.S. 913 (1981). “[I]fthe final rule 
deviates too sharply from the proposal, affected parties will be deprived 
of notice and an opportunity to respond to the proposal.” Small Refiner 
Lead Phase-Down Task Force v. United States Environmental Protec- 
tion Agency, 705 F.2d 506, 547 (D.C. Cir. 1983). 

A determination of whether notice was adequate in this case turns, 
then, on an examination of the notice which the Secretary provided in 


relation to the final rule which was ultimately adopted. The ATCA was 
enacted into law by Section 601 of PL. 96-39. As set forth in the HTSUS 
(19 U.S.C. § 1202), the Agreement provides: 


(iv) Articles Eligible for Duty-Free Treatment Pursuant to the 
Agreement on Trade in Civil Aircraft. 


Whenever a product is entered under a provision for which the rate 
of duty “Free (C)” appears in the “Special” subcolumn, the 
importer shall file a written statement, accompanied by such sup- 
porting documentation as the Secretary of the Treasury may 
require, with the appropriate customs officer stating that the 
imported article has been imported for use in civil aircraft, that it 
will be so used and that the article has been approved for such use 
by the Administrator of the Federal Aviation Authority (FAA) or by 
the airworthiness authority in the country of exportation, if such 
approval is recognized by the FAA as an acceptable substitute for 
FAA certification, or that an application for approval for such use 
had been submitted to, and accepted by, the Administrator of the 
FAA. For purposes of the tariff schedule, the term “civil aircraft” 
means all aircraft other than aircraft purchased for use by the 
Department of Defense or the United States Coast Guard. 


General Headnote 3(c)(iv), HTSUS. 
Following enactment of PL. 96-39, Customs promulgated regulations 
to implement the Act. On August 8, 1980, Customs published its Notice 
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of Proposed Rulemaking (“NPRM”) in the Federal Register for notice 
and comment. The NPRM provided: 


(c) Documentation 


At the time of filing the entry summary, the importer shall submit a 
certificate in the form described in paragraph (d) of this section, 
together with a copy of the written order, contract, or any additional 
documentation Customs shall require, to verify the claim for admis- 
sion free of duty. A copy of the written order or contract, or the addi- 
tional documentation, need not be provided if the district director is 
satisfied that the documents will be available for inspection for five 
years from the time of entry, as provided by Part 162 of this chapter. 
“Time of entry” is defined in § 141.68 of this chapter. Proof of end 
use of the aircraft or parts need not be furnished. If the district 
director determines that documentation necessary to verify the 
claim for entry free of duty is not available at the time of filing the 
entry summary, the importer may enter the aircraft or aircraft 
parts and post a bond (see § 113.42 of this chapter) for the missing 
documentation in accordance with § 141.66 and 141.91 of this 
chapter. 


Proposed Rule: 19 C.ER. Part 6 and 10 Civil Aircraft Agreement, 
45 Fed. Reg. 1633 (January 8, 1980) (emphasis added). 

Over four years after issuing the NPRM, Customs promulgated 
implementing regulations for the ATCA which are found at 19 C.FR. 
§ 10.183. These final rules were published and adopted effective June 7, 


1984 without additional requests for comments. See T.D. 84-109, 
49 Fed. Reg. 19,450 (May 8, 1984) reprinted at 18 Cust Bull. 271 (1984). 
These regulations provide in relevant part: 


(2) Civil Aircraft Parts. 


At the time of filing the entry summary, the importer of civil aircraft 
parts shall submit a certificate in substantially the form described 
in paragraph (d)(1) of this section. As an alternative, an importer 
who expects to file more than one entry for civil aircraft parts dur- 
ing any 12 month period may submit a blanket certification in sub- 
stantially the form described in paragraph (d)(2) of this section 
with the district director at each district where civil aircraft parts 
are to be entered under the provisions of General Note 3(c)(iv), 
HTSUS. Upon approval by the district director, the blanket certifi- 
cation may be renewed for additional one year periods upon written 
request to each concerned district director. The certification may 
not be treated as a missing document for which a bond may be 
posted. Failure to provide the certification at the time of filing the 
entry summary or to have an approved blanket certification on file 
with the district director in the district where the entry summary is 
filed shall result in a dutiable entry. 


19 C.FR. § 10.183(c)(2); T.D. 84-109, 18 Cust. Bull. at 282 (1984) 
(emphasis added). The underlined portion of this regulation, which is in 
issue in this action, was not contained in the NPRM, which indicated a 
blanket certification could be treated as a missing document. 
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The January 8, 1980, NPRM provided no notice of any contemplated 
change. The NPRM makes no mention to importers of the imposition of 
the annual recertification or the unique treatment of the blanket certifi- 
cation contrary to the language of existing Customs regulations. Indeed, 
the first indication to be found from the agency of any contemplated 
modification was in the final rule itself, as adopted June 7, 1984. The 
final rules added new language to the proposed rule effectively penaliz- 
ing importers for the late filing of the blanket certification. The final 
rule changed the obligations of the importer and resulted in a harsh 
sanction for failure to have a valid blanket certificate on file at the time 
the entry summary was filed. This type of change is exactly the change 
for which the APA requires prior notice and comment. The Court finds 
no notice, much less adequate notice, of the change to this regulation. 
The clear impression from the NPRM was only that the regulation 
would be left untouched. Under these circumstances, the modification 
cannot reasonably be seen as the “logical outgrowth” of a proposal that 
gave no indication of any change at all in this respect. 

The Court therefore concludes that 19 C.ER. § 10.183(c)(2), insofar as 
it adopted language which establishes a new substantive requirement 
penalizing importers for any failure to file the blanket certification, was 
adopted in violation of the procedures mandated by the notice and com- 
ment provisions of the APA and is therefore inoperative. 

Assuming, arguendo, that 19 C.FR. § 10.183 was validly promul- 
gated, it does not eviscerate or cancel 19 C.F R. § 10.112. It is well estab- 
lished that regulations must be consistent with rights conferred by 
statute. The courts have frequently recognized “the precept that the 
court must reconcile, wherever possible, seemingly inconsistent stat- 
utes or regulations.” Bencivenga v. Western Pennsylvania Teamsters 
and Employers Pension Fund, 763 F.2d 574, 579 (3d Cir. 1985). More- 
over, “the maximum possible effect should be afforded to all statutory 
provisions, and whenever possible, none of these provisions be rendered 
null or void.” Citizens to Save Spencer County v. E.PA., 600 F.2d 844, 870 
(D.C. Cir. 1979). 

19 C.ER. § 10.112 is remedial in nature. At the time this section was 
promulgated, Customs stated that the purpose of the regulation was ‘to 
relieve certain existing restrictions to the filing of free entry docu- 
ments.” See T.D. 55059, 25 Fed. Reg. 1820, reprinted at 95 Treas. Decs. 
86 (1960) (emphasis added). This regulation provides for the late filing 
of duty free entry documents or reduced duty documents after entry.’ See 
Hertvy Co., Inc. v. United States, 45 Cust. Ct. 210, Abs. 64361 (1961); 
Bertrand Freres Inc. v. United States, 47 Cust. Ct. 155, C.D. 2296 (1961). 
The language of 19 C.FR. § 10.112 does not limit its application to cer- 
tain documents or exclude certain documents. In addition, Customs did 
not amend 19 C.FR. § 10.112 when it promulgated the obligatory lan- 


749 C.FR. § 10.112 explicitly provides for the late filing of documentation absent willful negligence. See Mattel, Inc. 
v. United States, 67 CCPA 74, 624 F.2d 1076, C.A.D. 1248 (1980). Obviously, this type of conduct is not present in the 
course of conduct involved in this action. 
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guage of 19C.FR. § 10.183 nor did Customs state that 19 C.FR. § 10.183 
was an exception to the broad remedial effect of 19 C.F R. § 10.112. Cus- 
toms promulgated 19 C.FR. § 10.112 to alleviate onerous filing require- 
ments arising out of the narrow construction of duty entitlements; 
therefore, 19 C.FR. § 10.112 should be liberally construed. In accor- 
dance with the purpose and express language of 19 C.FR. § 10.112, Cus- 
toms should have allowed the late filing of the blanket certification by 
Aviall. 

Furthermore, Customs’ position in this case is also contradicted by 
the logic underlying it’s corresponding treatment under the United 
States-Canada Free Trade Agreement (CFTA). The statute and regula- 
tions require an importer to assert the preference by assuring the mer- 
chandise is “entered” under an applicable HTSUS provision. General 
Note 3(c) (vii), HTSUS; 19 C.FR. § 10.307(a). The proposed rules stated: 


A claim for preference under the Agreement must be made at the 
time of filing the entry summary in accordance with § 10.307(a) of 
this part. Failure to make a timely claim will result in liquidation at 
the rate which otherwise would be applicable. 


T.D. 89-3, 53 Fed. Reg. 51,762 (Dec. 23,1988) reprinted at 23 Cust. Bull. 
69 (1989) (emphasis added). The language mirrors that of 19 C.FR. 
§ 10.183 and General Headnote 3(c)(iv). Despite the obligatory lan- 
guage, Customs stated: 


There was never any intent on the part of Customs to deny import- 


ers the opportunity afforded under other provisions of law to make 
aclaim for a CFTA duty preference after the filing of the entry sum- 
mary or equivalent documentation, either before or after liquida- 
tion of the entry. Thus, an importer may file a claim for a CFTA 
preference after the filing of the entry summary or its equivalent 
(1) at any time prior to liquidation, by requesting correction of the 
entry * * *, (2) within 90 days after liquidation, by filing a protest 
under 19 U.S.C. § 1514, or (3) at any time within one year of the date 
of liquidation, by a letter to Customs under 19 U.S.C. § 1520(c)(1) 
* Kk * 


T.D. 92-8, 57 Fed. Reg. 2447 (Jan. 22, 1992) reprinted at 26 Cust. Bull. 
36, 41 (1992). Customs also stated: 


Nor does it seem necessary or appropriate to refer specifically to the 
right to file an amended entry or seek remedial action under 
19 U.S.C. § 1514 or 1520(c)(1) because these actions are of general 
applicability and thus not cited in a context as specific as the CFTA, 
and it is noted in this regard that no problems appear to have arisen 
from the longstanding absence of such references in the GSP or CBI 
regulations. 


Id. The Court is impressed by amicus curiae’s argument that due to 
Customs use of identical language in 19 C.FR. § 10.307, Customs must 
have had the same underlying intent in 19 C.FR. § 10.183. These same 
forms of relief were available when 19 C.FR. § 10.183 was promulgated. 
The above cited legislative history of 19 C.FR. § 10.307 provides useful 
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guidance in interpreting 19 C.FR. § 10.183. The Court determines, 
therefore, that 19 C.ER. § 10.183 does not preclude relief allowing for 
the late filing of the blanket certification. 

The Court now addresses Aviall’s protest of Customs’ refusal to reliq- 
uidate the subject entries. Congress has specifically granted importers 
the right to file a protest contesting the legality of “all orders and find- 
ings * * * as to * * * (2) the classification and rate and amount of duties 
chargeable * * *.” 19 U.S.C. § 1514. 

Congress has authorized Customs to reliquidate entries to correct 
clerical error, mistake of fact, or inadvertence, not amounting to an 
error in the construction of a law. 19 U.S.C. § 1520(c)(1)."In pertinent 
part, 19 U.S.C. § 1520(c)(1) provides that: 


Notwithstanding a valid protest was not filed, the appropriate 
customs officer may, in accordance with regulations prescribed by 
the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to the 
importer and manifest from the record or established by documen- 
tary evidence, in any entry, liquidation, or other customs transac- 
tion, when the error, mistake, or inadvertence is brought to the 
attention of the appropriate customs officer within one year after 
the date of liquidation or exaction * * *. 


(emphasis added). 

One of the purposes of 19 U.S.C. § 1520(c)(1) is to eliminate “certain 
unnecessary annoyances and inequities which plague both government 
and private parties engaged in the import-export business.” C.J. Tower 
& Sons of Buffalo, Inc. v. United States, 68 Cust. Ct 17, 22, C.D. 4327, 
336 F Supp. 1395, 1398 (1972), aff'd 61 CCPA 90, CAD. 1129, 499 F.2d 
1277 (1974) (“C.J. Tower”). In Occidental Oil & Gas Co. v. United States, 
13 CIT 244 (1989), the court stated that “[s]ection 520(c)(1), of the Tar- 
iff Act of 1930, as amended, 19 U.S.C. § 1520(c)(1) (1982), permits reliq- 
uidation of an entry to correct a clerical error, mistake of fact, or 
inadvertence, if the claim is timely made.” Further, in C.J. Tower, the 
Court held explicitly that “the one year provision [in 19 U.S.C. § 1520(c)] 
applies only to bringing the mistake to the attention of the customs ser- 
vice.” C.J. Tower, at 1400. Thus, for twenty-two years the Court has rec- 
ognized and affirmed the right of importers to bring mistakes to the 
attention of the Customs Service under 19 U.S.C. § 1520(c). 

For the purposes of 19 U.S.C. § 1520(c)(1), a mistake of fact has been 
defined as “a mistake which takes place when some fact which indeed 
exists is unknown, or a fact which is thought to exist, in reality does not 
exist.” C.J. Tower, at 1399. Inadvertence has been defined as “a word of 
broad meaning * * *. It has been defined variously as an oversight or 
involuntary accident, or the result of inattention or carelessness, and 
even as a type of mistake.” Jd. The courts have consistently held that 
19 U.S.C. § 1520(c)(1) may only be used to correct mistakes of fact or 
inadvertence and may not be used to rectify allegedly incorrect inter- 
pretations of the law. See Computime, Inc. v. United States, 9 CIT 553, 
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555, 622 F Supp. 1083,1085 (1985), Hambro Automotive Corp. v. United 
States, 66 CCPA 113, 120, C.A.D. 1231, 603 F.2d 850, 855 (1979). 

In the statement of material facts, the admissions of Aviall’s broker 
disclose that the failure to file a new yearly blanket certification was due 
to the fact that the broker “forgot” to renew the blanket certification for 
the period encompassing these entries. The situation of Aviall and its 
broker, therefore, falls precisely within the language of C.J. Tower: “[A] 
fact which is thought to exist [existence of a valid annual certification], 
in reality [did] not exist.” The facts state that Aviall has regularly 
renewed its blanket certification with the district director in the past. 
Moreover, an accurate if not outdated blanket certification was on file 
with Customs at the time of the importations. Such oversight by Aviall, 
both in kind and degree, surely comes within the meaning of inadver- 
tence as defined in the statutory language and C.J. Tower. 

Customs, in this case, has snared Aviall in a classic “gotcha.” Aviall 
has imported parts of civil aircraft under the ATCA on a regular basis for 
years. Albeit the blanket certification had expired for approximately 33 
days before being renewed, at all other times there was accurate and 
timely certification documentation on file at the Customs Service. As 
evidenced by the circumstances of this case, Aviall was at all times pre- 
pared to present the proper authenticating documentation for certifica- 
tion immediately to the Customs Service. Customs had notice of the 
inadvertence because the entry summaries filed each bore the designa- 
tion “C,” which is recognized as a claim for duty-free treatment under 
the ATCA. Furthermore, Customs erred in accepting the subject 
entries. According to Customs own regulations,® Customs is required to 
review the entry file before acceptance to ensure that all entry and statis- 
tical requirements are complied with and that the indicated values and 
rates of duty appear to be correct. 19 C.FR. § 141.64. Thus, assuming 
Customs argument is correct and the blanket certification is to be sub- 
mitted at entry, Customs should have rejected the entries. Rather than 
providing Aviall the opportunity to cure the lapse in its blanket certifica- 
tion at the time of entry, Customs accepted the subject entries desig- 
nated as duty-free but then presented Aviall with the bill for an advance. 

The government has no cognizable interest in retaining duties which 
were improperly collected as a result of clerical error, mistake of fact, or 
inadvertence. Furthermore, collection of these types of duties on parts 
of civil aircraft would frustrate the purpose behind the ATCA, which is 
to provide duty free treatment for these types of entries. 


8 § 141.64 Review and correction of entry and entry summary documentation. 

Entry and entry summary documentation shall be reviewed before acceptance to ensure that all entry and sta- 
tistical requirements are complied with and that the indicated values and rates of duty appear to be correct. If any 
errors are found, the entry and entry summary documentation shall not be considered to have been filed in proper 
form and shall be returned to the importer for correction. 
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CONCLUSION 


After considering all of the parties’ contentions, the Court holds that: 
(1) the relevant provisions of 19 C.FR. § 10.183 at issue were never pub- 
lished for notice and comment and are invalid; and (2) the denial of 
Aviall’s protest based on 19 U.S.C. § 1520(c)(1) was improper, because 
Aviall’s failure to renew the pre-existing accurate blanket certification 
was mere inadvertence. Summary judgment is entered for plaintiff. 


ERI 


(Slip Op. 94-126) 


Hani. TExtTILes, U.S.A. AND HAMIL TEXTILES, LrD., ET AL., PLAINTIFFS U. 
UNITED STATES, DEFENDANT 
Court No. 88-04—00307, etc. 
Susp. Disp. File 88-08-00655 


[Plaintiffs’ motion for an extension of time is denied. Defendant’s cross-motion to dis- 
miss for lack of prosecution is granted. Judgment entered for defendant. ] 


(Dated August 10, 1994) 


Wasserman, Schneider & Babb (Bernard J. Babb), for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Susan Burnett Mansfield), for defendant. 


MEMORANDUM AND ORDER 


GOLDBERG, Judge: This matter is before the Court on plaintiffs’ 
motion for an extension of time in which the above-captioned civil 
actions may remain in Suspension Disposition File No. 88—08-00655. 
Defendant objects, and cross-moves to dismiss these cases for lack of 
prosecution. The Court exercises its jurisdiction pursuant to 28 U.S.C. 
§ 1581(a) (1988). 

BACKGROUND 

By order dated January 15, 1991, Court No. 88-08-00655 was 
designated a test case with the following actions suspended under it: 
Court Nos. 88-04-00307; 88-06-00403; 88-09-00721; 88-10-00750; 
88-10-00785; 88—11-00858; 89-03-00134; 89-05-00270; 89-07-00416; 
89-10-00586; 90-07-00327. By further order of this Court dated August 
17, 1992, Court No. 91-07—00509 was also placed on the Suspension Dis- 
position Calendar in Suspension Disposition File No. 88—08-00655. The 
test case was decided on April 16, 1993, via a stipulated judgment on 
agreed statement of facts submitted by the parties. This stipulated judg- 
ment became final on June 16, 1993. 

By order dated July 9, 1993, plaintiffs were afforded four months 
within which to remove the twelve suspended actions from the Suspen- 
sion Disposition Calendar. In order to resolve these cases, plaintiffs 
needed to submit to the government: (1) proof of pre-existing United 
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States orders for the subject merchandise; (2) evidence of the price paid 
by plaintiffs to the manufacturer for such pre-existing orders; 
(3) information about assists, or showing that no assists were provided; 
and (4) to the extent plaintiffs claimed that any assists were nondutiable 
international freight expenses, evidence to support such a claim. On 
November 9, 1993, plaintiffs filed a motion for an extension of time in 
which the twelve suspended actions might remain in Suspension Dis- 
position File No. 88—08-00655. In responding to plaintiffs’ motion, the 
government noted that as of November 9, 1993, it had not yet received 
any of the requisite information from plaintiffs. The government did not 
object to plaintiffs’ motion, however, but instead deferred to the Court’s 
discretion. 

In a sharply worded order! dated November 18, 1993, the Court 
directed that the twelve suspended actions would remain on the Suspen- 
sion Disposition Calendar in Suspension Disposition File No. 
88-08-00655 until February 15, 1994. The Court’s order specifically 
stated that “NO FURTHER EXTENSIONS WILL BE GRANTED.” 

By letter dated December 6, 1993, plaintiffs submitted to government 
counsel an affidavit in support of plaintiffs’ position in these cases. By 
letter dated January 18, 1994, government counsel apprised plaintiffs of 
the government’s concerns, and specified what information the govern- 
ment required in order to resolve these cases. 

On February 15, 1994, plaintiffs filed a motion for an extension of 
time. Plaintiffs requested that the twelve suspended actions be removed 
from the Suspension Disposition Calendar to the Reserve File, and that 
these actions be permitted to remain in the Reserve File for an addi- 
tional six months. In moving for this extension of time, plaintiffs’ coun- 
sel assured the Court that counsel had pursued plaintiffs’ claims with 
diligence, and would continue to do so if afforded the additional time. 
The government consented to plaintiffs’ motion. 

By order dated February 25, 1994, the Court granted plaintiffs’ 
motion and directed that these twelve actions would be placed on the 
Reserve Calendar. The Court subsequently determined that in the 
interest of effective calendar control, these twelve actions should not 
have been shifted to the Reserve File. Consequently, by order dated 
March 4, 1994, the Court directed that these twelve actions would 
remain in Suspension Disposition File No. 88-—08—-00655. The Court’s 
order afforded plaintiffs until June 24, 1994, to submit proposed stipula- 
tions for judgment to government counsel for review. The Court’s order 
further provided a timetable governing the disposition of any proposed 
stipulations submitted by plaintiffs to the government. 

On June 24, 1994, plaintiffs filed the motion for an extension of time 
that is presently before the Court. The government opposes plaintiffs’ 


1 The Court’s Order stated: 

The court notes that plaintiffs’ motion offers very little evidence to indicate that plaintiffs have actively pursued 
collection of the necessary data despite being given four months within which to do so. Nevertheless, in the inter- 
est of avoiding protracted and unnecessary litigation and the concomitant expense to both the government and to 
plaintiffs, the court grants this final extension. 
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motion, and cross-moves to dismiss these twelve suspended civil actions 
for lack of prosecution pursuant to Rule 41(b)(2) of the rules of this 
Court. 


DISCUSSION 


The Court first notes that defendant’s cross-motion to dismiss for 
lack of prosecution was filed on June 28, 1994. Pursuant to USCIT Rule 
7(d), plaintiffs were afforded thirty days from that date within which to 
submit a response to defendant’s dispositive cross-motion. Plaintiffs 
were also afforded an additional five days pursuant to USCIT Rule 6(c), 
to account for defendant’s service by mail. Thus, plaintiffs’ deadline for 
filing a response to the government’s motion to dismiss was August 2, 
1994. To date, plaintiffs have failed to file either a response or a motion 
for leave to file a response out of time. The Court thus renders its deci- 
sion based upon plaintiffs’ motion for an extension of time, defendant’s 
cross-motion to dismiss, and all other papers and proceedings had 
herein. 

Motions for extensions of time should “be made far enough in advance 
of deadlines so as to afford the Court at least some time within the liti- 
gants’ periods to perform to decide them.” Internor Trade Inc. v. United 
States, 10 CIT 472, 473 (1986). The operative principle here is to dis- 
courage parties from attempting to manipulate the Court’s time sched- 
ules. See id.; United Statesv.Neman,17CIT___, , slip Op. 93-149 
at 3 (Aug. 6, 1993). Thus, the Court’s Rules also provide an exception for 
instances in which a delay in filing is “the result of excusable neglect or 
circumstances beyond the control of the party.” USCIT Rule 6(b)(2). In 
this case, plaintiffs have filed three motions for extensions of time 
within which to resolve these twelve suspended actions; each of plain- 
tiffs’ motions was filed on the last day of the litigants’ allotted time peri- 
ods. “The filing of a motion for extension of time on the last day of the 
period for performance has been thoroughly discouraged by this Court 
***” Neman,17CITat___, Slip Op. 93-149 at 2-3. Plaintiffs have yet 
to even attempt a showing of good cause for waiting to file each of their 
motions for extensions of time on the last possible day afforded by each 
of the Court’s prior orders. Plaintiffs’ pattern of behavior represents an 
unacceptable attempt to manipulate and circumvent the Court’s sched- 
uling orders. Dismissal, though drastic, is warranted where there has 
been a clear pattern of delay or a failure to comply with orders of the 
Court. A. Hirsh, Inc. v. United States, 12 CIT 721, 723 (1988); United 
States v. B.B.S. Elecs. Int’l Inc., 9 CIT 561, 563, 622 F. Supp. 1089, 
1091-92 (1985). 

The test case under which these twelve actions were suspended was 
decided over fifteen months ago. The Court’s first order, which provided 
four months within which to resolve these suspended actions, was 
issued over one year ago. Plaintiffs have been on notice since November 
18, 1993, of the Court’s direction that these actions be diligently prose- 
cuted, or face dismissal for lack of prosecution. In granting plaintiffs’ 
first motion for an extension of time, the Court expressly stated that no 
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further extensions would be granted. Notwithstanding this express 
instruction, however, upon expiration of the allotted time period, the 
Court chose in its discretion to afford plaintiffs one final opportunity to 
resolve these twelve suspended cases. The court therefore granted 
plaintiffs’ second motion for an extension of time, setting forth a struc- 
tured timetable governing the submission, consideration, and disposi- 
tion of any proposed stipulated judgments to be submitted by plaintiffs 
to the government. Despite being afforded a reprieve, plaintiffs failed to 
submit any proposed stipulated judgments during this final four month 
period, and thus failed to comply with the terms of the Court’s order. 

In considering plaintiffs’ motion and defendant’s cross-motion, the 
Court’s attention focuses upon the inescapable fact that, despite being 
afforded almost an entire year within which to collect and submit the 
necessary documentation, plaintiffs have made no attempt to resolve 
any of the twelve suspended actions via submission of a proposed stipu- 
lated judgment supported by the requisite documentation. Nor have 
plaintiffs proffered an adequate explanation for plaintiffs’ failure to do 
so. The Court finds that plaintiffs have been afforded ample time within 
which to attempt a resolution to at least one of the twelve suspended 
actions. In light of plaintiffs’ failure to attempt even partial compliance 
with the Court’s Order dated February 25, 1994, the Court sees no rea- 
son to permit this pattern of delay to continue. For the foregoing rea- 
sons, the Court finds that plaintiffs have failed to present adequate 
grounds to justify granting a third extension of time, and have failed to 
prosecute with due diligence the twelve actions in Suspension Disposi- 
tion File No. 88—08—00655. Consequently, it is hereby 

ORDERED that plaintiffs’ motion for an extension of time is DENIED; it is 
further 

ORDERED that defendant’s motion to dismiss for lack of prosecution is 
GRANTED; and it is further 

ORDERED that, pursuant to USCIT Rule 41(b)(2), Court Nos. 
8804-00307; 88-06-00403; 88-09-00721; 88-10-00750; 88-10-00785; 
88-11-00858; 89-03-00134; 89-05-00270; 89-07-00416; 89-10-00586; 
90-07-00327; and 91-07-00509 are pismisseD for lack of prosecution. 
Judgment will be entered accordingly. 


SCHEDULE OF CiviL ACTIONS 


Plaintiff(s) Court Nos. 


Hamil Textiles, U.S.A. and Hamil Textiles, Ltd. .................... 88-04—-00307 
Hamil Textiles, Ltd. for Hamil Textiles, Inc. ...................245. 88-06-00403 
Hamil Textiles 88-09-00721 
Hamil Textiles 88-—10-00750 
Hamil Textiles 88-10-00785 
Hamil Textiles and C.J. Tower & Sons of Buffalo, Inc. ............... 88-11-00858 
Hamil Textiles 89-03-00134 
Hamil Textiles and C.J. Tower & Sons of Buffalo, Inc 89-05-00270 
Hamil Textiles 89-07-00416 
Hamil Textiles 89-10-00586 
Hamil Textiles 90-07-00327 
Hamil Textiles 91-07-00509 
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Drawback decisions, synopses of: 
Manufacturers: 

Allied-Signal, Inc 

Baie CHeOsIene CO... oc. sb de oe keds vetoes eens 
PERE LEER. ooh 5 roca din da ge pen oul ae 
Cer CeeRE OO INE a). os bud asa acwaeeu osm ce Nineaee 
Cookson Pigments 

Et am Fontde Nemours. @ Co. ....:.....5gecescccecs dea 
Elf Atochem North America, Inc. ...................0- 
CONC a i dae TS oa tet tedee dee ken pala ae 
Goodyear Tire & Rubber'Co. ....... 6 cccccccccecccues 
Guardian Industries Comp... . 5... 26. oes coe ccc ceceectees 
ONE ENG ee oS Vers so Soa oda ue eat 


_ 


AMAMHHANTINTARARRWOWWNHONNNH 


NINE MERE x ehh oe har said, wo eae Rcins Mhe ea ae 94-67-N 

PMC Specialties Group 94-67-O 

Rete RENE UIOR EMO oof or8 ote, cPanel ann alee edd tee eRe 94-67-P 

Rhone-Poulenc Inc. 94-67-Q 

Rotuba Extruders Inc. . 94-67-R 

SB Pharmco Puerto Rico Inc 94-67-S,T 

Security Dynamics Technologies, Inc. .................. 94-67-U 

UPMIRINOAN  <o.cctesiccaatc aero masia « warsceaatenee Week Blanes 4" 57 

Teledyne Industries, Inc., Teledyne Allvac/Vasco Div. ..... 

tinnoyel Chemical Co, Ine. <2... oc1..05- one Stance vwnee os 

PINS RUMIRS ci og Scot gy oh on a aaa are IA I ale 94-67-Y,Z 
Merchandise: 

Acetaldoxime, wet and dry 

Acetic acid 94-67-F 

Acetoacet-o-anisidide 94-67-F 

Acetoacet-ortho-chloroanilide 94-67-F 

Acetoacet-O-toluidide 

Acetoacet-P-anisidine 

AH salt (nylon 6/6 salt) 

AL-150 (alkylbenzene or alkylate a/k/a A-300) 

AL-304 (alkylbenzene or alkylate) 

6-amino-4-chloro-m-toluene sulfonic acid 

11 amino undecanoic acid 

1-aminobenzene-4-carboxylic acid 

Ammonium chloride 

Antimony trioxide 
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Drawback decisions, synopses of—continued: 
Merchandise—continued: 
Aramid filament yarn 
Avadex BW technical 
Barium chloride di-hydrate 
Barium sulfate 


BMN black concentrates 

Butyl benzene sulfonamide (plasticizer) 

Caprolactam 

4-chloro-2-nitro-aniline 

NI MEMNR AND ites cist: % Sic. 8' 3, Sake. Susie 8s Bp 0 ivi s)6ierelalarpe otitis 
Copper phthalocyanine 

Copper phthalocyanine 95% 

Copper phthalocyanine, semi-chlor 

Copper phthalocyanine, mono-chlor 


Diethy] phthalate 

Diethylene glycol 

Dimethyl] aminoethanol 

Dimethy] succinyl succinate 
Dimethylaminoethy] acrylate 
Epichlorohydrin 

Eptam technical 

PRD ory a ccrsrs ie sie A Wiaswieleie ua ue PAO Ne ele ORR S Gee 
Ethylene glycol 

Fatty esters 
3-hydroxy-2-naphtho-o-phenitidine 
1-hydroxy-2-naphthoic acid 
3-hydroxy-2-naphthoic acid 

Irganox (irganox 1010) 

Identification cards, unprogrammed security 
Kodaflex 

Laury] lactam, normal and hydrogenated 


TURIN 9rd el rer ds atop ied Aa IRs Is, sae RR orev ea BS 
Meta-nitro/2-hydroxy-3-naphthoic 
Meta-nitro-para-anisidine 

Methyl acrylate 

N-ethyl-N-(1,2, dimethylpropyl) amine 
Nabumetone 
1-naphthylamine-7-sulfonic acid 

1,8 naphthalic anhydride 
3-nitro-4-amino toluene 
5-nitro-2-aminoanisole 
5-nitro-o-anisidine 

Nitroaniline, ortho 

Nylon, powder or granular 
Ortho-nitroaniline 

Paroxetine hydrochloride 

Paraxylene 

Pentachloronitrobenzene 


Polytetrahydrofuran 
Polytetramethylene glycol 
Polyvinyl butyral sheet 
Pseudocumene 

S-ethyl dipropylthiocarbamate 
S-Lec film 


PAIN RP WWE HNWOTWON NN NHNDAINNNNNWODWNHNNNWKHRARPNHONNNORFNONNNNNWWWONN KH 
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Drawback decisions, synopses of—continued: 
Merchandise—continued: 
Sodium acid fluoride 
Sodium sulfanilate 


Terephthalic acids 
Terraclor technical 
Tetrachlor blue crude 
Titanium dioxide 
Titanium sponge 
Trifluralin technical 
Field organization, Customs: Miami District, realignment with 
Tampa District; final rule; part 101, CR amended 


General Notices 


Jewelry from U.S. Virgin Islands: eligibility for duty-free treatment; change of 
practice; discussion of comments 
Tariff classification, ruling letters: 
Proposed modification; solicitation of comments: 
Archery bow cases 
Value of foreign processing under subheading 9802.00.60, HTSUS ... 
Walkie talkie 
Proposed revocation; solicitation of comments: 
Drawstring pouch enclosing a handheld mirror 


Proposed Rulemakings 


Eliminate notice of exportation, Customs Form 7511, drawback; withdrawn; 
part 191, CR amended 

NAFTA, Customs Modernization, implementation of test programs and 
procedures; part 101, CR amended 


U.S. Court of International Trade 


Slip Opinions 
Slip Op. No. 
Aviall of Texas, Inc. v. United States 
Hamil Textiles, U.S.A. v. United States 


Abstracted Decisions 
Decision No. 


Classification C94/81-C94/82 


U.S. G.P.O. 1994-301-610-60112 
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